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In the Court of Appeals of the District of Columbia. 


The Baltimore and Ohio Railroad Co., Appellant, 

vs. 

Francis Winslow et al. 


No. 1087. 


a Supreme Court of the District of Columbia. 


The Baltimore and Ohio Railroad ^ 

Company 

vs. 

Francis Winslow, Augustus Jay, and V No. 21764. In Equity. 
The American Security and Trust Com¬ 
pany, Substituted Trustees under the 
Will of Catharine Pearson, Deceased. 


United States of America, 
District of Columbia, 



Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Bill of Complaint 

Filed October 4,1900. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

The Baltimore and Ohio Railroad Com-^| 

. pany * t 
vs. 

Francis Winslow, Augustus Jay, and The 
American Security and Trust Company, 

Substituted Trustees under the Will of 
Catherine Pearson, Deceased. 

To the honorable the supreme court of the District of Columbia, 
sitting as a court of equity: 

Your complainant states as follows: 

First. That it is a body corporate, having an office and doing 
business in the District of Columbia. 

Second. That the defendants Francis Winslow and Augustus Jay, 
are citizens of the United States, the former being a sometime resi- 
1—1087a 


[ Equity. No. 21764, 
Dock. 49. 
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dent of the District of Columbia and the latter a citizen and resident 
of the State of New York, and the defendant The American Security 
and Trust Company is a corporation duly incorporated in and for 
the District of Columbia, authorized by its charter to act as trustee, 
and has its office and is doing business in the District of Columbia, 
and all of said defendants are sued as substituted trustees under the 
last will of Catherine Pearson, deceased. 

Third. That in 1871 and 1872, when its Metropolitan branch was 
being constructed within the District of Columbia b} r The Baltimore 
and Ohio Railroad Company, this complainant, negotiations were 
entered upon by and between said company and Carlisle P. Patter¬ 
son, William H. Philip, and Walter S. Cox, the original trustees 
under the will of Catherine Pearson, deceased, for the pur- 

2 chase of lots numbered nine (9), ten (10), eleven (11), and 
twelve (12), in square numbered seven hundred and ten (710), 

the said described lots belonging to the estate of said Catherine Pear¬ 
son, and their possession being useful to said company in the con¬ 
struction of the said Metropolitan branch. The terms of purchase 
had been agreed upon when it was discovered that by reason of 
some defect in title or want of power in the trustees the said trustees 
were unable to make a valid conveyance and transfer of said prop¬ 
erty, and thereupon it was agreed that the said trustees should lease 
to said company the said lots for the term of five years, and should 
pay therefor the sum of $755.00 be r annum, and that at any time 
during the term aforesaid, on payment to the trustees by said com¬ 
plainant of the sum of $12,592.00, which was the price agreed upon 
when the sale of said lots was contemplated, the trustees would con¬ 
vey the premises aforesaid to this complainant, its successors and 
assigns, by a good and sufficient deed in fee-simple, with all the 
title and estate therein of the said parties of the first part; and, fur¬ 
ther, that at or before the expiration of the term aforesaid, on the 
request of this complainant, its successors and assigns, the trustees 
would renew said lease with the same agreements and privileges as 
therein contained for another term of five years, or until such time 
as said trustees should be prepared to convey the said premises as 
agreed upon, with a perfect title in fee-simple thereto, and in case 
this complainant should omit to make said request at or before the 
expiration of said term the said trustees were required to notify said 
complainant of the expiration of said term and to require it to exer¬ 
cise its election to renew said lease, and the privilege to renew, as 
aforesaid, should continue for three months after such notice, all of 
which is fully contained and set forth in the lease entered into and 
executed by said trustees and this complainant on the first day of 
August, 1872, a copy of which is filed herewith, marked “ Com¬ 
plainant's Exhibit No. 1,” and is prayed to be read and con- 

3 sidered as a part of this bill. 

Fourth. That while at the expiration of the lease referred 
to no formal renewal was made, yet the said lease was in fact re¬ 
newed by the understanding and consent of the parties and by the 
acceptance, on the part of the trustees of the rent according to the 
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conditions of said lease, and this arrangement and understanding 
was continued until the first day of February, 1883, when said lease 
was extended by a formal agreement of letting for the full term of 
five years from the first day of August, 1883, and containing all the 
terms and provisions of said original lease of August first, 1872, this 
said .last-mentioned lease being executed by Walter S. Cox and by 
Augustus Jay and Francis Winslow, trustees, the two last named 
being substituted in the places of Carlisle P. Patterson and William 
H. Philip, then deceased or retired, and Eliza W. Patterson, bene¬ 
ficiary under the will of Catherine Pearson, deceased, and the Balti¬ 
more and Ohio Railroad Company. A copy of said lease is herewith 
filed, marked “Complainant’s Exhibit No. 2,” and is prayed to be 
read and considered as a part hereof. 

Fifth. That after the expiration of the term contained in the last- 
mentioned lease of 1883 the lease of said described property was 
renewed and continued in existence by the understanding and agree¬ 
ment of parties, by the acceptance and continuance of the provisions 
of said lease, and was admitted and acknowledged in communica¬ 
tions from said trustees to this complainant. 

Sixth. That on the seventh day of August, in the year 1892, after 
communications with the agents.of the trustees, and as far as possi¬ 
ble with the trustees, a renewal of said lease was prepared and was 
executed by Francis Winslow on the 17th day of October, 1892, at 
which time it was discovered that Walter S. Cox had by resignation 
ceased to be a trustee, and that Augustus Jay, the third trustee, was 
absent in Europe. This lease contained the same provisions 
4 of the before-mentioned leases, and was delivered to the Balti¬ 
more and Ohio Railroad Company on November 30,1892, a 
copy of which, marked “ Complainant’s Exhibit No. 3,” is filed here¬ 
with and is prayed to be read and considered as a part hereof. 
Under this last-mentioned lease the rents were regularly paid by the 
complainant and received by the trustees, and all of its provisions 
acted upon and fully acknowledged and lived up to by the parties. 

Seventh. That at the expiration of the term named in the last- 
mentioned lease the complainant notified the .trustees by notices 
addressed to them and sent care Thomas J. Fisher and Company, 
their agents at Washington, of its desire to renew the lease for the 
further term of five years. A copy of said notice is herewith filed, 
marked “ Complainant’s Exhibit No. 4,” and is prayed to be taken 
and read as a part of this bill. A proper form of lease for said 
additional term was accordingly prepared by said company and 
forwarded to the agents of the trustees for execution by them. In 
reply to this notice of the company of its desire to renew said lease, 
which was forwarded to Mr. Winslow, trustee, the company received 
the following notification, to wit: 

“ The Baltimore and Ohio Railroad Company. 

Gentlemen : In reply to your letter in relation to the lease of 
lots in square 710, this city, I beg to say that we are now prepared 
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to convey a good title, and prefer executing such conveyance to a 
renewal of the lease. 

Very truly yours, 

(Signed)" ‘ FRANCIS WINSLOW.” 

And accompanying that notification was a letter from Mr. Wins¬ 
low, dated September 27, 1897, addressed to M. J. Colbert, of the 
firm of Hamilton and Colbert, attorneys for the complainant, as fol¬ 
lows : 

5 “ Mattapoisett, Mass., Sept. 27,1897. 

M. J. Colbert, Esq., Washington, D. C. 

Dear Mr. Colbert : I return the copy of the lease to the B. & 0. 
R. R., which I would have sent to you before this had I not hoped 
an earlier return to Washington than I now expect would enable 
me to transact the business in person. 

My understanding is that originally the R. R. Co., wishing to pur¬ 
chase the property, could not do so on account of some deficiency in 
the title. The immediate use of the property being necessary, a 
lease was made, but in such form as would compel the transfer of 
the lots at the price agreed whenever a clear title could be given. 
Pending the transfer, the R. R. Co. was to pay 6 % on the deferred 
payment. 

The renewal of the lease has always been under the same re¬ 
ciprocal conditions and obligations, and I do not feel authorized to 
change them ; but I suggest, as we are now able to furnish a satis¬ 
factory title, the present as a suitable time to transfer the property. 
I enclose a more formal notice in reply to a letter received from the 
railroad authorities. 

Sincerely yours, 

(Signed) FRANCIS WINSLOW.” 

i 

A copy of said letter is herewith filed, marked “ Complainant’s 
Exhibit No. 5,” and is praved to be taken and read as a part of this 
bill. 

Eighth. That the rent under said leases was paid by the com¬ 
plainant every six months—August and February; that when the 
rent for the six months from the first of August, 1897, to February 
first, 1898, became due a voucher therefor, made payable to Francis 
Winslow, trustee of Eliza W. Patterson, was sent to Mr. Wins- 

6 low, care of Fisher and Company, agents; that at this time 
Mr. Winslow was absent in Nicaragua as a member of the 

canal commission and the voucher was sent to Mrs. 'Eliza W. Patter¬ 
son, who, under the terms of the will of Catherine Pearson, was the 
recipient of the rents from this property. Mrs. Patterson returned 
said voucher to the company, requesting that one should be made 
out payable to herself and Judge Cox and the other trustees, as had 
been done, according to her letter, for many years, in order that she 
might be able to obtain the money thereon. A copy of this letter, 
marked “ Complainant’s Exhibit. No. 6,” is filed herewith, and is 
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prayed to be read and considered as a part of this bill. The com¬ 
plainant declined to do this, but upon arrangement between Mrs. 

* Patterson and Thomas J. Fisher and Company, agents of said trus¬ 
tees, the voucher to Francis Winslow, aboye referred to, was endorsed 
“ Francis Winslow, trustee, by Thomas J. Fisher and Company, at¬ 
torneys,” and on this endorsement the money on said voucher was 
obtained. When the next instalment of rent was due, in August, 
1898, Mr. Winslow declined to negotiate the voucher for rents, claim¬ 
ing that the rights of the company had been terminated by his no¬ 
tice in September of 1897, hereinbefore set forth, and that since that 
time the company had been occupying the property as tenants by 

• sufferance. This contention on the part of Mr. Winslow, acting for 
the trustees, was denied by this complainant, which insisted that in 
1897 there was a renewal of the lease which carried with it and com 
tinued the right of the company to purchase under the terms thereof; 
that the notice of September 27, 1897, given by Mr. Winslow was 
not sufficient in form and contained no definite declination to renew, 
but simply asserted a readiness to convey and a preference to sell 
rather than renew the lease; and, further, that the action of the 
parties and the receipt of the rent by Mrs. Patterson in Febru¬ 
ary, 1898, and the endorsement of the check for said rent 
by Fisher and Company, agents of Winslow, was a distinct 

renewal of said lease. That and the succeeding vouchers 
7 forwarded as usual to Mr. Winslow, trustee, and made pay¬ 
able to his order, were retained until January 5,1900, when 
they were returned to the company and a check given for the aggre¬ 
gate amount thereof under an agreement that the payment of said 
amount and its acceptance should be without prejudice to the rights 
of the respective parties and their claims relating to the lease of said 
land, or the renewal of said lease, or any question or matter com 
nected therewith. The said agreement is contained in a receipt 
given to the Baltimore and Ohio Railroad Company by Messrs. 
Carlisle and Johnson, attorneys for the trustees, dated January 5, 
1900, a copy of which is herewith filed, marked “ Complainant’s 
Exhibit No. 7,” and is prayed to be read and considered as a part 
hereof. 

Ninth. That negotiations conducted on the understanding that 
the rights and claims of the respective parties should not be preju¬ 
diced were carried on for a settlement of the-differences between said 
parties, but without success; and the company’s position is fully set 
forth in a letter dated February 18,1899, written by J. D. McCub- 
bin, Jr., real-estate .agent of the Baltimore and Ohio Railroad Com¬ 
pany, to Francis Winslow, trustee, a copy of which is herewith filed, 
marked “ Complainant’s Exhibit No. 8,” and is prayed to be read 
and taken as a part hereof. 

Tenth. That on January 23,1900, this complainant, by the said 
J. D. McCubbin, Jr., notified the trustees of the declination of their 
offer for the rent of the lots referred to at the rental of $1,500:00 per 
annum, made through Messrs. Carlisle and Johnson, and reiterated 
its right to purchase under the agreement for lease, and offered to 
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purchase the property in accordance with the terms of the lease, 
and to pay the sum named upon presentation of a proper deed; A 
copy of this communication, marked “ Complainant’s Exhibit No. 
9,” is tiled herewith and is prayed to be read and considered as a 
part of this bill. 

Eleventh. That on March ninth, 1900, the defendants 

8 Francis Winslow, Augustus Jay, and The American Security 
and Trust Company, substituted trustees under the will of 

Catharine Pearson, deceased, began suit against this complainant, 
The Baltimore and Ohio Railroad Company, before L. I. O’Neal, a 
justice of the peace, for possession of said lots for default in payment 
of rent, but by agreement judgment for the plaintiffs was taken on 
April 17,1900, and the case appealed to the supreme court of the 
District of Columbia, where it was properly docketed as suit at law 
No. 48895, and stands for trial on the appeal calendar for the Octo¬ 
ber term of said court. 

Twelfth. That on August 15,1900, the said defendants, Francis 
Winslow, Augustus Jay, and The American Security and Trust Com¬ 
pany, substituted trustees under the will of Catherine Pearson, 
deceased, brought suit against this complainant, The Baltimore and 
Ohio Railroad Company, in suit at law No. 44106, for the use and 
occupation of said described lots from the first day of August, 1897, 
to the sixteenth day of April, 1900, claiming $6,500.00, with interest 
from the 16th day of April, 1900. 

Thirteenth. This complainant is advised and believes, and there¬ 
fore avers, that by reason of their notice to the trustees of August 4, 
1897, of its desire to renew the lease for the further term of five 
years, and of the action of said trustees with regard thereto, and of 
the receipt of the six months’ rent in February ofT898 by the agent 
of said trustees, and of the failure of said trustees to return said rent 
when the action of their agent became knowu, that the complainant’s 
rights under said lease have been preserved, and that the provisions 
of said lease are in force and effect, including the complain- 

9 ant’s right to purchase said property at the price named 
therein; that this complainant is entitled to the specific per¬ 
formance of the agreements of the original lease and its several re¬ 
newals to lease said property with the right of purchase, as therein 
provided. 

Fourteenth. That the rights of this complainant cannot be deter¬ 
mined and protected in the suits at law named in paragraphs eleven 
and twelve, and that it is just and equitable that the defendants 
should be enjoined and restrained from the prosecution of these suits 
.and from the institution of any and all other proceedings by these 
defendants in regard to said property and its possession pending the 
determination of this cause and the rights of the parties in interest. 

Wherefore, by reason of the premises, the complainant prays as 
follows: 

First. That the United States writ of subpoena issue to each and 
all of the defendants hereto, commanding them and each of them to 
appear and answer the exigencies of this bill. 




FRANCIS WINSLOW ET AL. 


7 


Second. That said defendants, trustees, as aforesaid, be decreed to 
convey to this complainant the lots described herein at the price and 
according to the terms of said lease of August first, 1872, and the 
several extensions or renewals thereof, and if necessary for such con¬ 
veyance to execute a formal lease of said lots to this complainant for 
the term of five years from the first day of August, 1897. 

Third. That a preliminary restraining order issue herein forth¬ 
with, to be served on each and all of the defendants, restrain- 
10 ing them and each and all of them, their agents, attorneys, 
and servants, from prosecuting the suits at law referred to and 
entered respectively upon the dockets of the supreme court of the 
District of Columbia as suits numbered 43895 and 44106 until the 
final determination of this cause. 

Fourth. That the suits at law hereinbefore referred to and entered 
upon the docket of the supreme court of the District of Columbia as 
suits numbered 43895 and 44106 be stayed, and that the defendants 
and each and all of them and their agents, attorneys, and servants 
be perpetually enjoined from proceeding in or prosecuting. said 
suits. 

And that the complainant may have such other and further relief 
as may to the court seem just and right in the premises. 

The defendants to this bill are Francis Winslow, Augustus Jay, 
and The American Security and Trust Company. 

THE BALTIMORE AND OHIO 


RAILROAD COMPANY, 

By J. D. McCUBBIN, Jr., 

Real-estate Agent. 

HAMILTON & COLBERT, 

Solicitors for Complainant. 


I do solemnly swear that I have read the foregoing bill of com¬ 
plaint by me subscribed and know the contents thereof; that the 
matters and things therein stated on my personal knowledge are 
true, and the matters and things therein stated on information and 
belief I believe to be true. 

J. D. McCUBBIN, Jr. 

Subscribed and sworn to before me this 29th day of September, 
A. D. 1900. 

GEO. W. HAULENBEEK, 

[seal.] Notary Public. 
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Filed October 4,1900. J. R. Young, Clerk. 
“ Complainant’s Exhibit No. 1.” 


This agreement made this first day of August, in the year eighteen 
hundred and seventy-two, between Carlisle P. Patterson, William H. 
Philip and Walter S. Cox> trustees, of the first part, and the Balti¬ 
more and Ohio Railroad Company, of the second part, witnesseth: 
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That, the said parties of the first part, in consideration of the 
rents hereinafter reserved, do hereby demise, lease and to farm l*et, 
unto the said party of the second part, all those lots of ground in 
the city of Washington, in the District of Columbia, known as lots 
numbered nine (9), ten (10), eleven (11) and twelve (12) in square 
numbered seven hundred and ten (710), containing about forty-one 
thousand nine hundred and seventy-five square feet; to have and 
to hold to the said party of the second part, its successors and as¬ 
signs for the full term of five years from the first day of August, 
instant, yielding and paying therefor yearly and for every year the 
sum of seven hundred and fifty-five j 5 0 6 o dollars. And the said par¬ 
ties of the first part hereby agree to and with the said party 
of the second part, that at any time during the term afore¬ 
said, on payment to them by said' party of the second part 
of the sum of twelve thousand five hundred and ninety-two 
dollars, they will convey the premises aforesaid to said party 
of the second part, its successors and assigns, by a good and 
sufficient deed in fee-simple, with all the title and estate therein 
of the said parties of the first part; and further that at or be¬ 
fore the expiration of the term aforesaid, on the request of said 
party of the second part, its successors and assigns, they 

12 will renew this lease, with the same agreements and privi¬ 
leges as are herein contained for another term of five years 

or until such time as the said parties of the first part shall be pre¬ 
pared to convey the said premises as hereinbefore agreed, with a 
perfect title in fee-simple thereto; and in case said party of the sec¬ 
ond part shall omit to make said request, at or before the expira¬ 
tion of said term, the said party of the first part is required to 
notify said party of the second part of the expiration of said term 
and require it to exercise its election to renew said lease, and the 
privilege of renewing the same as aforesaid shall continue for three 
months after such notice. 

In testimony wdiereof said parties of the first part have hereto 
set their hands, and the president of said company has here- affixed 
his signature on the first day of August, 1872. 

(Signed in duplicate) C. P. PATTERSON, 

WILLIAM H. PHILIP, . 

, WALTER S. COX, 

Trustees of Gath. C. Pearson’s Will. 
THE BALTIMORE AND OHIO 
RAILROAD COMPANY, 

Bv JOHN W. GARRETT, President. 

13 “ Complainant’s Exhibit No. 2.” 

This agreement made this first day of February in the year 
eighteen hundred and eighty-three between Walter S. Cox, Augustus 
Jay, Francis Winslow and Eliza W. Patterson, of the first part and 
the Baltimore and Ohio Railroad Company of the second part, wit- 
nesseth: That the said parties of the first part in consideration of 
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the rents hereinafter reserved do hereby demise lease and to farm 
let unto the said party of the second part all those lots of ground in 
the city of Washington in the District of Columbia, known as lots 
numbered nine (9), ten (10), eleven (11) and twelve (12), in square 
numbered seven hundred and ten (710) containing about forty-one 
thousand nine hundred and seventy-five square feet to have and to 
hold to the said party of the second part, its successors and assigns 
for the full term of five years from the first day of August instant 
yielding and paying therefor yearly and for every year the sum 
of seven hundred and fifty-five dollars ($755.55). 

And the said parties of the first part hereby agree to and with 
the said party of the second part that at any time during the term 
aforesaid on payment to them by said party of the second part of 
the sum of twelve thousand five hundred and ninety-two dollars 
they will convey the premises aforesaid to said party of the second 
part its successors and assigns by a good and sufficient deed in fee- 
simple with all the title and estate therein of the said parties of the 
first part and further that at or before the expiration of the term 
aforesaid at the request of said party of the second part its suc¬ 
cessors and assigns they will renew this lease with the same 
14 agreements and privileges as herein contained for another 
term of five years, or until such time as the said parties of the 
first part shall be prepared to convey the said premises as hereinbe¬ 
fore agreed with a perfect title in fee-simple thereto and in ease said 
parties of the second part shall omit to make the said request, at or 
before the expiration of said term, the said party of the first part is 
required to notify said party of the second part of the expiration of 
said term and require it to exercise its election to renew said lease 
and the privilege of renewing the same as aforesaid shall continue 
for three months after such notice. 

In testimony whereof said parties of the first part have hereto set 
their hands and the president of the said company has hereto affixed 
. his signature on the first day of February, 1883. 

WALTER S. COX, 

AUGUSTUS JAY, 

FRANCIS WINSLOW, Trustees. 
ELIZA W. PATTERSON. 
BALTIMORE AND OHIO 
RAILROAD COMPANY, 

By ---. 

Vi 

District of Columbia, 1 Tn * f . 

City of Washington, f 1 

-— personally appeared before the undersigned, a justice 

of the peace in and for the city of Washington, this — .day of —— 
1883, and acknowledged the same to be their act and deed. 

—- ——, J. P. 
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15 “ Complainant’s Exhibit No. 3.” 

Tills agreement, made this seventeenth day of October in the year 
eighteen hundred and ninety-two, between Walter S. Cox, Francis 
Winslow and Augustus Jay, trustees of Mrs. Eliza Patterson, of the 
first part, and the Baltimore and Ohio Railroad Company, of the 
second part, 

Witnesseth, that the said parties of the first part in consideration 
of the rents hereinafter reserved do hereby demise, lease and to 
farm let unto the said party of the second part all those lots of 
ground in the city of Washington in the District of Columbia known 
as lots numbered nine (9), ten (10), eleven (11), and twelve (12), in 
square numbered seven hundred and ten (710) containing about 
forty-one thousand nine hundred and seventy-five square feet. 

To have and to hold to the said party of the second part its suc¬ 
cessors and assigns for the full term of five years from the first 
day of August eighteen hundred and ninety-two, yielding and pay¬ 
ing therefor yearly and for every year the sum of seven hundred 
and fifty-five f 0 5 0 dollars. And the said parties of the first part 
hereby agree to and with the said party of the second part that at 
any time during the term aforesaid on payment to them by said 
party of the second part of the sum of twelve thousand five hundred 
and ninety-two dollars they will convey the premises aforesaid to 
said party of the second part, its successors and assigns, by a good 
and sufficient deed in fee-simple with all the title and estate therein 
of the said parties of the first part, and further, that at or 
before the expiration of the term aforesaid, at the request of 
said party of the second part, its successors and assigns, they 
will renew the lease with the same agreements and privileges 
as herein contained for another term of five years or until 

16 such time as the said parties of the first part shall be prepared 
to convey the said premises as hereinbefore agreed with the 

perfect title in fee-simple thereto, and in case said party of the second 
part shall omit to make said request at or before the expiration of 
said term the said party of the first part is required to notify said 
party of the second part of the expiration of said term and require 
it to exercise its election to renew said lease and the privilege of re¬ 
newing the same as aforesaid shall continue for three months after 
such notice. 

In witness whereof, the said parties of the first part have here¬ 
unto set their hands and seals, and the party of the second part has 
caused its corporate name to be hereunto subscribed by Orland 
Smith, its viee-president, and its corporate seal to be hereunto affixed, 
on the day and year first above written. 

FRANCIS WINSLOW, 

Witness: Trustee, [seal.1 

HERMAN E. GASCH, 

As to F. W. 

THE BALTIMORE AND OHIO 
* RAILROAD COMPANY, 

By-- —, Vice-President. 


Secretary. 
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17 “ Complainant’s Exhibit No. 4.” 

Baltimore, Md., August 4, 1897. 

Walter S. Cox, Francis Winslow, and Augustus Jay, trustees of Mrs. 
Eliza Patterson. 

Gentlemen: I beg to notify you that the Baltimore and Ohio 
Railroad Company desires to renew for a further term of five (5) 
years the lease dated October 17th, 1892, between Walter S. Cox, 
Francis Winslow, and Augustus Jay, trustees of Mrs. Eliza Patter¬ 
son, of the first part, and the Baltimore and Ohio Railroad Company, 
of the second part, of all those lots of ground in the city of Washing¬ 
ton, District of Columbia, known as lots numbered nine, ten, eleven, 
and twelve, in square numbered seven hundred and ten. 

Very truly yours, 

(Signed) J. D. McCUBBIN, Jk., Agent 

Original sent to Walter S. Cox, 1324 F. St. N. W., Washington, 
D. C. 

18 “ Complainant’s Exhibit No. 5.” 

Mattapoisett, Mass., Sept 27,1897. 

M. J. Colbert, Esq., Washington, D. C. 

Dear Mr. Colbert : I return the copy of the lease to the B. & 0. 
R. R., which I would have sent to you before this had I not hoped 
an earlier return to Washington than I now expect would enable 
me to transact the business in person. 

My understanding is that originally the R. R. Co., wishing to pur¬ 
chase the property, could not do so on account of some deficiency in 
the title. The immediate use of the property being necessary, a 
lease was made, but in such form as would compel the transfer of 
the lots at the price agreed whenever a clear title could be given. 
Pending the transfer, the R. R. Co. was to pay 6 % on the deferred 
payment. 

The renewal of the lease has always been under the same recipro¬ 
cal conditions and obligations, and I do not feel authorized to change 
them, but I suggest, as we are now able to furnish a satisfactory title, 
the present as a suitable time to transfer the property. I enclose a 
more formal notice in reply to a letter received from the railroad 
authorities. 

Sincerely yours, 

(Signed) FRANCIS WINSLOW. 

19 “ Complainant’s Exhibit No. 6.” 

- W ASHINGTON > 1321 18 th St., Jan’y 31st, 1898. 

Mr. Ijams, treasurer of the B. & 0. Railroad Co. 

Dear Sir: I received this morning your check for the rent due 
me for my property on 1st St;, east of the Baltimore and Ohio Rail- 
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road Company. The check is made oat to Mr. Francis Winslow, 
trustee; he is at present in Nicaragua as a member of the canal 
commission. I cannot have this check cashed without his signature, 
which I cannot get without sending the check to Nicaragua. To do 
so would be a great risk of having it lost. I will, therefore, request 
you to make it out to me or to Cox, Jay, and Winslow, as you have 
done for many years. Judge Cox and Mr. Augustus Jay are both 
here and getatable, and they will sign the check as ‘they have done 
for years. I will inform Mr. Winslow of this and hope there will 
be no delay in returning the check to me properly endorsed. I 
remain yours truly obliged, 

J ELIZA W. PATTERSON. 

20 “ Complainant’s Exhibit No. 7.” 

Washington-, D. C., January 5, 1900. 

Received from the Baltimore and Ohio Railroad Company check 
dated December 26th, 1899, for $1,133.31, on account of rents on. 
lots 9,10,11, and 12, in square 710, Washington, D. C., the said 
payment being made and received without waiver of or prejudice 
to the claims of either the Baltimore and Ohio Railroad Company 
or said Francis Winslow, trustee, relating to the lease of said lots 
or the renewal of said lease, or any question or matter connected 
therewith. 

(Signed) CARLISLE & JOHNSON, 

Att’ysfor Trustee . 

21 “Complainant’s Exhibit No. 8.” 

February 18th, 1899. 
Francis Winslow, Esq., New Milford, Conn. 

Dear Sir : I have received vour letter of the 15th instant and 
have referred the question to our law department. The}' advise me, 
as I have before written you, that we have the right to purchase 
under terms of the lease, basing that opinion upon the form of your 
notice to the railroad company of September 27th, 1897. In that 
notice you do not definitely decline to renew, but say that you are 
prepared to convey, and prefer executing such a conveyance to a 
renewal of the lease. 

Our law department thinks that in order to terminate the lease 
and put the company to its election to purchase or not that your 
demand must be a distinct refusal to renew. Especially is this 
true in view of the long continuance of the lease. The acceptance 
of rent after the notice, they think, would also operate as a waiver 
of the notice. Although the rent was not paid directly to you or to 
your agent with your knowledge, you being away at the time, yet 
the rent was finally received by you, and they think that, to avoid a 
waiver of the notice by acceptance of rent, it would have been 
necessary for you, immediately upon learning that the rent had 
been paid to your agent, to return it. 
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I appreciate, however, your kindness in not desiring to have any 
controversy over this matter, and think that we can adjust it without 
the aid of the court. 

In your letter of Jauuary 25th you express a willingness to assist, 
as far as your influence goes, in making a lease or purchase 

22 if the road prefers, and in your letter of February 15th you 
think you would prefer to sell rather than lease, but would 

be governed, either in a sale or lease, by what you regard as present 
value. Without waiving in any way the right, which I am advised 
the company has to purchase the property under the terms of the 
old lease, I Would be glad to receive from you a proposition to lease 
for such term as you may think best, say two to five years. 

The present status of the company makes it a little troublesome 
to purchase property at this time, and therefore we would prefer a 
proposition to lease. This, I understand, you are willing to do, if 
we can agree upon a rental. I do not think our law department 
would consent to entertain a proposition to purchase, except upon 
the terms contained' in the old lease, as they seem to be very confi¬ 
dent as to the correctness of their position in regard to it, but to 
avoid any controversy at this time I would be willing to take up 
the question of the amount of rental based, not upon the old lease, 
but upon the present value of the property. 

Very truly yours, J. D. McCUBBIN, Jr. 

23 “ Complainant’s Exhibit No. 9.” 

Copy. 

Baltimore, Md., January 23,1900. 

Subject: Leasing certain lots in Washington, D. C., and as to sale 

of same. * 

Walter S. Cox, Francis Winslow, and August Jay, trustees of Mrs. 

Eliza Patterson. 

Gentlemen : There has been submitted to this company through 
Messrs. Carlisle and Johnson, your attorneys, an offer to lease lots 
1 9,10,11, and 12, in square No. 710, Washington, D. C\, for a term 
of six years, at a rental of $1,500.00. 

This company is advised that, under the agreement for the lease 
and purchase of said lots, it has the right to purchase said lots ‘for 
$12,592. This company has always been ready to purchase the lots 
since the time it was first informed that the trustees were in a posi¬ 
tion to convey a good title, and so notified Mr. Winslow, at the 
same time stating to him that it would prefer to continue the ex¬ 
isting arrangement. Negotiations as to the amount of rent which 
the company would be willing to pay were carried on for some 
time; during all of which time this company held the position that 
it has the right and was ready to purchase the property. A 
formal tender of the money would have been made. had not Mr. 
Winslow notified the company that the trustees would not make 
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the sale. The company now renews its offer to purchase the prop¬ 
erty in accordance with the terms of the lease, and is ready to pay 
the money upon the presentation of a proper deed. 

The company declines the offer submitted through Messrs. Carlisle 
and Johnson to lease at a rental of $1,500, and renews its 

24 offer made through its counsel, Messrs. Hamilton & Colbert, 
to lease for $1,000 a year for such time as it may require the 

property, if you prefer to make a lease at that rate rather — to sell 
at the price named in the lease. 

THE BALTIMORE AND OHIO RAIL¬ 
ROAD COMPANY, 

By J. D. McCUBBIN, Jr., Real-estate Agent. 

25 Restraining Order , upon the Complainant Filing Undertaking 

as Required by Equity Rule 42. 

The defendants are hereby restrained as prayed in the within- 
mentioned bill until further order, to be made, if at all, after a hear¬ 
ing, which is fixed for the 15th day of October, 1900, of which take 
notice. 

By the court: 

JOB BARNARD, Justice. 

Oct. 4th, 1900. 

Service accepted for defendants Winslow & Jay. 

CARLISLE & JOHNSON, 

Att’ys for said Defendants. 
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Answer of Defendants. 


Filed Oct. 15,1900. 

In the Supreme Court of the District of Columbia. 

The Baltimore and Ohio Railroad i 

Company l No. 21764. In EquiW. 

Francis Winslow et al. J 

The joint and separate answer of the defendants, Francis Winslow, 
Augustus Jay, and The American Security and Trust Company, 
substituted trustees under the will of Catharine Pearson, deceased, 
to the bill of complaint of the Baltimore and Ohio Railroad Com¬ 
pany against them in chancery exhibited. 


These defendants, now and at all times reserving all right of 
objection and exception to the many imperfections, errors, irregu¬ 
larities, and deficiencies in the said bill, for answer thereto or to so 
much thereof as they are advised it is material and necessary for 
them to answer, answering, say: 

1 and 2. Answering the first and second paragraphs of said bill, 
they admit the averments thereof to be true. 
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3. Answering the third paragraph of said bill, these defendant- 
say they have no knowledge, information, or belief as to any negotia¬ 
tions between the complainant and these defendants’ predecessors in 
this trust, Patterson, Philip, and Cox, having for their object the 
purchase of lots numbered nine (9), ten (10), eleven (11), and twelve 
(12), in square numbered seven hundred and ten (710), in the years 
1871 and 1872, but upon information and belief they admit that 
the said Patterson, Philip, and Cox, in their capacity as trustees 
under the will of one Catharine Pearson, deceased, did execute cer¬ 
tain agreement of lease, the terms of which, defendants are informed 
and believe, were as stated in said third paragraph, and of which they 

believe Complainant’s Exhibit No. 1 to be a correct copy; but 

27 they are advised and believe, and therefore charge, that the 
said agreement was void as an agreement to sell the land 

therein referred to, because the said trustees were without any au¬ 
thority to sell or to agree to sell the same. 

4. Answering the fourth paragraph of said bill, these defendants 
say that they have no knowledge or information as to the allegations 
therein contained .as to the understanding or agreement of the com¬ 
plainant and the then trustees under the will of Catharine Pearson 
prior to the first day of February, 1883, and if material they demand 
strict proof thereof. Upon information and belief they admit that 
an agreement of lease of the terms stated in said paragraph was ex¬ 
ecuted by the trustees, as there stated, and upon information and 
belief they admit that Complainant’s Exhibit No. 2 is a correct copy 
thereof, from which it appears that the complainant did not execute 
the same, but they deny that the same was a valid agreement to sell 
said real estate, as the trustees were not authorized, as required by 
the will of Catharine Pearson, to sell or to agree to sell the said real 
estate. 

5. Answering the fifth paragraph of said bill, these defendants 
say that they deny the averments therein contained and aver the 
fact to be that on the thirtieth day of January, 1888, the complain¬ 
ant and the then trustees under the will of Catharine Pearson, 
namely, Walter S. Cox, Francis Winslow, and Augustus Jay, entered 
into a formal agreement of lease for said land, a copy of which is 
filed herewith, marked Defendants' Exhibit No. 1, and prayed to be 
read as a part of this answer, the original whereof is in the posses¬ 
sion of these defendants and will be produced at the hearing. These 
defendants deny that the said agreement was a valid agreement of 
sale of said land, and deny that the trustees had any authority under 
the said will to make any sale or agreement to sell the same, because 

they aver the fact to be that the said real estate was devised 

28 to the trustees by the residuary clause of the will of Catharine 
Pearson, which is in the following terms, to wit: 

“Seventhly. All the rest and residue of my estate real and per¬ 
sonal wheresoever situated I give and devise to Carlile P. Patterson, 
William H. Philip & Walter S. Cox or the survivors & survivor of 
them to be by them held as trustees for the sole and separate use of 
my dear daughter Eliza Patterson during the term of her natural 
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life &.so that the same shall not be liable for the debts or subject to 
the control contracts or engagements of her present or any after 
taken husband; to permit her by herself, or her special attorney ap¬ 
pointed in writing to be signed by her to receive the annual income 
& profits of the same for her own sole and separate use, her receipt 
or that of her attorney so appointed as aforesaid alone to be an 
acquittance to the person or persons charged with the payment of 
such income or any part of the same & to the extent only therein 
expressed to have been paid; and if she please to occupy possess and 
use for her own account accommodation & convenience & that 
of her family any part of the property real and personal so held for 
her separate use & benefit she shall be allowed to do so; and if at 
any time the said Eliza Patterson shall in writing to be signed by 
her in the presence of & to be attested by a subscribing witness de¬ 
sire the said Carlile P. Patterson, William H. Philip and Walter S. 
Cox or the survivors & survivor of them to sell any part of the 
estate real & personal held by them for her separate use, for the pur¬ 
pose of changing the investment thereof, it shall be lawful for the 
said named trustees or the survivors or survivor of them to sell the 
same for such purpose only <fc to transfer and convey the absolute 
estate in fee therein, to the purchaser thereof; to receive the proceeds 
of any & every such sale of the purchaser who shall not be required 
to see to the application thereof; & to invest the same in such man¬ 
ner as the said Eliza W. Patterson may require; and such 
29 new investment shall be held by the said trustees for the same 
use trusts & purposes & with the same powers & authority of 
sale and reinvestment as is herein declared of & concerning the orig¬ 
inal trust subject & separate estate. 

And after the death of the said Eliza W. Patterson the said named 
trustees <& their successors shall hold the said trust subject & sepa¬ 
rate estate—original and subsequently acquired by sale and rein¬ 
vestment—for the use & benefit of any child, or children, of the said 
Eliza W. Patterson & the issue of any child or children of the said 
Eliza who may die leaving issue in the lifetime of the said Eliza; 
and such issue shall take the share or portion of the said estate 
which their parent or parents would have taken had they survived 
the said Eliza. And if the said Eliza W. Patterson shall die with¬ 
out leaving a child or children, or issue of any child of children, 
living at the time of her death, the said trustees & their successors 
shall hold the said- trust subject and separate estate for my right 
heirs. And if it shall happen that either of the said trustees shall 
die, or become incapable of acting, or shall refuse to act in the exe¬ 
cution of said trusts, then & in every such case, the continuing 
trustees or trustee shall from time to time nominate some other per¬ 
son or persons to be approved by the said Eliza W. Patterson to be 
trustee or trustees in the place & stead of the person or persons so 
dying, or becoming incapable or refusing to act and shall convey & 
settle the said trust subject & separate estate in such manner, that 
the same shall be legally vested in such continuing trustees or 
trustee and such person or persons so named & appointed to that 
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office for the same uses trusts & proposes & with the same power & 
authority of administration sale & reinvestment as is hereinbefore 
declared of & concerning the said trusts subject & estate and the said 
new trustee or trustees shall have the same power to act in the prem¬ 
ises in conjunction with the continuing trustee or trustees and as 
survivors of them, as if they had been originally named trustee or 
trustees in the premises in this my last will and testament.” 

30 And these defendants say that the said Eliza W. Patterson 
did not, in writing signed by her in the presence of and at¬ 
tested by a subscribing witness, or by any writing, desire the 
trustees to sell said real estate or agree to sell the same, and the said 
trustees were therefore without power and authority to sell or to 
agree to sell said land or any part thereof. A duly certified copy 
of said will of Catharine Pearson is herewith filed, marked Defend¬ 
ants’ Exhibit No. 2, and prayed to be taken and read as part 
hereof. 

6. Answering the sixth paragra-h of the bill, these defendants say 
that it is untrue that there were any communications with the 
* agents of the trustees in or about August, 1892, because the trustees 
had never appointed any agent or agents authorized to act for them 
in respect of the leasing of said land or the renewal of any such 
lease. It is true that an instrument in writing, of which Com¬ 
plainant’s Exhibit No. 3 is a copy, was prepared in duplicate and 
sent to the defendant Winslow in care of Thomas J. Fisher and Co., 
real-estate brokers, who were the real-estate agents of the trustees for 
other property not embraced in these proceedings, and that the 
same were signed by the defendant Winslow. It is true that the 
said Walter 8. Cox had, before that time, ceased to be a trustee by 
virtue of a decree of this court relieving him from the office passed 
on the thirtieth day of June, 1892, a copy of which decree is here¬ 
with filed, marked Defendants’ Exhibit No. 3, and prayed to be 
taken and read as part hereof, but the defendant Jay was and con¬ 
tinued to be trustee and never signed said written instrument; that 
the said written instrument signed in duplicate by the defendant 
Winslow were sent to the complainant on or about November 30th, 
1892, and were both retained in its possession until on or about the 
— day of November, A. D. 1898, when upon request of said Winslow 
they were exhibited to him, and one of them delivered to him 
by the complainant, but neither of them was signed or in 

31 any manner executed by the complainant, as appears by the 
. duplicate original in possession of defendants, and by the 

Complainant’s Exhibit No. 3., which is a copy of the other duplicate 
original. 

It is. true that from August, 1892, until August, 1897, the com¬ 
plainant retained possession of the real estate herein described and 
paid rent at the rate mentioned in said unexecuted paper, which 
rent was received by the trustees, but these defendants deny that all 
or any of the provisions of said paper were acknowledged or lived 
^ tip to by the parties save the continuance of possession and the pay- 
. ment of rent by the complainant. 

3—1087a 
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And these defendants say that the said instrument of writing 
dated October 17th, 1892, of which Complainant’s Exhibit No. 8 is 
a copy, is wholly void because never executed by the trustees or the 
complainant, because the provision for further renewal therein con¬ 
tained was not required by the terms of the lease of January 30th, 
1888, the last agreement of the parties, and was not assented to by 
the trustees, one of whom, the defendant Jay, never saw said paper 
dated October 17th, 1892, and the provision for a sale to the com¬ 
plainant was ultra *vires , being beyond the powers of the trustees, 
under the terms of the will creating them trustees, by which no sale 
or agreement for sale could be made by the trustees without the di¬ 
rection in writing of the said Eliza W. Patterson, signed by her in 
the presence of and attested by a subscribing witness, whereof 
the complainant had due notice, having dealt with the trustees 
always as trustees under the duly probated and recorded will con¬ 
taining the limitation upon their powers aforesaid, and the said Eliza 
W. Patterson never did direct or consent, in writing or otherwise, 
the said agreement to sell to the complainant in the said instru¬ 
ment of writing contained. 

7. Answering the seventh paragraph of said bill, these defendants 
say that it is true that on or about the fourth day of August, A. D. 
1897, the complainant addressed to the trustees Winslow and 

32 Jay and to Walter S. Cox, who for more than five years had 
ceased to be a trustee, a letter of which Complainant’s Ex¬ 
hibit No. 4 is a copy, which was sent in care of Thomas J. Fisher and 
Co., but these defendants deny that said Thomas J. . Fisher and Co. 
were then or ever had been the agents of the trustees in relation to 
the leasing of said premises, but these defendants admit that said 
letter was forwarded to the defendant Winslow by said Thomas J. 
Fisher and Co. Thereafter the defendant Winslow, being in Massa¬ 
chusetts and not having any papers in his possession relating to the. 
matter, wrote to the attorneys of the complainant for a copy of the 
lease, and on the 25th of August, 1897, the attorneys of the com¬ 
plainant sent to the defendant Winslow a copy of the lease prepared 
in 1892. On the 27th-of September, 1897, the defendant Winslow 
wrote to M. J. Colbert, Esq., of counsel for complainant, the letter 
set out in the seventh paragraph of the bill enclosing a letter of the 
same date to the complainant, which is in. substance set out in said 
paragraph without date and which is as follows: 

“ Washington, D. C., September 27,1897. 

To the Baltimore and Ohio R. R. Co., Baltimore, Md, 

Gentlemen : In reply to your letter in relation to the renewal of 
the lease of the lots in square 710 of this city, I beg to say that we 
are now prepared to convey the property with a perfect title and 
prefer executing such conveyance to renewal of the lease. 

Very truly yours, FRANCIS WINSLOW, Trustee.” 

* 

These defendants deny that a proper form of lease was. 

33 prepared by complainant and sent to the trustees, but, on the 
contrary, aver that the lease was very materially different in 
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terras from the last preceding one executed by the parties or the one 
of October 17th, 1892, which had not been executed, and provided 
for a conveyance to the Real Estate and Improvement Company of 
Baltimore City, but this lease was never executed by any of the 
parties.. A copy of this lease is herewith filed, marked Defendants’ 
Exhibit No. 4, and prayed to be taken and read as a part hereof. 
That at the time of the communications in the seventh paragraph 
of the bill referred to the defendant Winslow did not have, access to 
the papers relating to the agreements between the parties, his co¬ 
trustee was in Europe, and he was without means of consulting his 
cotrustee or with counsel as to .his powers and duties in the prem¬ 
ises. But these defendants are advised and believe, and therefore 
aver, that by the terms of the lease executed by all parties in Janu¬ 
ary, 1888, tne complainant was entitled to a single renewal without 
any agreement for a further renewal and without any privilege of 
purchase, since the original privilege of purchase of January 30th, 
1888, was ultra vires and void, of which fact the complainant had 
full notice, and that when the term limited in the unexecuted lease 
of October 17th, 1892, had expired the complainant had received 
and enjoyed all the rights and privileges to which, under the exe¬ 
cuted lease of January 30th, 1888, it had any legal or equitable 
right, and that prior to January, 1899, the defendant Winslow in¬ 
formed the complainant that all its rights were at an end and that 
a new agreement upon a new basis must be made. 

8. Answering the eighth paragraph of said bill, these defendants 
say it is true that for some time prior to August, 1897, the complain¬ 
ant had paid rent in semi-annual instalments in February and 
August, which payments were in the forms of orders to pay money 
by one officer of the complainant upon another of its officers. 

Upon information and belief they admit that after the 
34 defendant Winslow had refused to execute a new lease and 
had denied the right, set up by the complainant the com¬ 
plainant on or about February 1st, 1898, sent one of these orders for 
rent from August, 1897, to January, 1898, to the trustees, in care of 
Thomas J. Fisher and Co., but they deny that said Fisher and Co. 
were the agents of the trustees. It is true that at that time the de¬ 
fendant Winslow was absent in Nicaragua as a member of the canal 
commission, and upon information and belief they admit that the 
order for said money was sent to their cestui que trust ,'Eliza W. Pat¬ 
terson, and they admit upon information and belief that Mrs. Pat¬ 
terson returned said order with the letter, a copy of which is 
marked Complainant’s ’Exhibit No. 6. They admit upon infor¬ 
mation and belief that the said order was subsequently endorsed 
by Thomas J. Fisher and Co., as alleged, but they deny that said 
Thomas J. Fisher and Co. then had or ever had had any authority to 
endorse the name of said Winslow or of said Jay, either as trustees 
or personally, upon any check, draft, order, voucher, or other in¬ 
strument for the payment of money or to sign the name of or bind 
either of them in any respect relating to their trusteeship or the 
business between said trustees and the complainant; and the en- 
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dorsement alleged to have been made was wholly unauthorized by the 
defendant Winslow, Jay, or any other person having any authority 
from the trustees or either of them. It is true that, after the return 
to this country of the defendant Winslow, the defendant Winslow 
declined to negotiate the order for rent given in August, 1898, and 
claimed that the complainant’s rights were at an end, but not, as 
alleged in said paragraph, by reason'of his notice of September, 
but because, the complainant’s rights had expired by the fixed limi¬ 
tation of the contract creating them, and it is true that the agents 
of the complainant made the claims and contentions as to its alleged 
rights set out in said paragraph, all which claims and contentions 
were denied by said Winslow. 

35 That it is true that the complainant sent to said Winslow 
in January, 1899, and August, 1899, orders issued by one of 

its officers upon another, directing the payment of money to the said 
Winslow, which were received by him, but the same were never 
presented for payment by said Winslow, but were returned to the 
complainant, and the complainant paid the amount thereof to the 
said Winslow under the conditions stipulated in the receipt of his 
counsel, a copy of which is filed as Complainant’s Exhibit No. 7. 

9. It is true that an attempt was made to effect an amicable set¬ 
tlement between the parties without result, and that the complain¬ 
ant’s real-estate agent addressed to the defendant Winslow the letter, 
a copy of which is filed as Complainant’s Exhibit No. 8, but these 
defendants deny that said letter correctly sets forth the facts and 
deny that the contentions therein set up are sound or valid in law. 

10. These defendants admit that the complainant, through its 
agent, addressed to the defendants Jay and Winslow and to Walter 
S. Cox, who for more than eight years had ceased to be a trustee, a 
letter, of which Complainant’s Exhibit No. 9 is a copy, but they 
deny that said letter correctly states the facts, and they deny that 
the contentions therein made are sound in law. 

11.. Answering the eleventh paragraph of the bill, these defend¬ 
ants admit that they instituted suit for possession before Justice of 
the Peace O’Neil on the eighth of March, 1900 (and not on. the ninth, 
as erroneously stated in said bill), and that judgment was rendered 
in favor of these defendants against the complainant. They deny 
that said suit was brought for failure to pay rent, although com¬ 
plainant had not paid rent, but the same was based upon a notice 
to quit, under the statute, given on the twenty-third of January, 
1900, service of which was acknowledged on the 29th of Jan- 

36 uary, 1900, by the counsel of the complainant. These de¬ 
fendants deny that judgment was rendered by agreement, 

but, on the contrary, aver the fact to be that counsel for the com¬ 
plainant suffered judgment by default, informing counsel for the 
defendants that as an appeal would be taken in any event counsel 
for complainant did not care to try the case twice, and had there¬ 
fore decided to suffer judgment by default and prosecute an appeal,, 
which was accordingly taken by complainant on, April 24th, 1900, 
and said appeal now stands on the trial, calendar of this court for 
trial. 
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12. Answering the twelfth paragraph of said bill, these defendants 
admit the averments of fact therein contained to be substantially 
true. 

13 and 14. Answering the thirteenth and fourteenth paragraphs 
of said bill, these defendants say that the same consist in assertions 
of matters of law, to which they are advised no other or further 
answer is required of them than that they deny the correctness of 
the propositions therein contained, and aver that the complainant 
has no rights whatsoever in the premises. 

Further answering said bill, these defendants say that no agree¬ 
ment in writing was entered into to sell to the complainant the real 
estate in these proceedings described, nor to lease the same to it for 
any period of time after the agreement of January 30th, 1888, and 
that by the express provisions of the statute of frauds the complain¬ 
ant cannot maintain its suit without such agreement in writing; 
and these defendants claim the same benefit and advantage of this 
defense as if they had specially pleaded the same or demurred to 
the bill for that reason. 

These defendants also say that they and each of them are and at all 
times were wholly without any authority to. make any sale or agree¬ 
ment to sell any part of the real estate devised by the will of Catharine 
.Pearson, deceased, without an express direction in writing so 
37 to do from Eliza W. Patterson, signed by her in the presence 
of and attested by a subscribing witness, of which the com¬ 
plainant had full notice, and that no such authority was ever given 
by the said Eliza W. Patterson. 

And these defendants further say that they have no beneficial in¬ 
terest or estate in the said real estate, but are merely trustees, and 
have no right or power to dispose of the same in the absence of 
proper direction and authority from the beneficiary of their trust. 

Further answering said bill, these defendants say that by the 
terms of the agreement dated the 30th of January, 1888, which was 
duly executed by all of the trustees under the will of Catharine 
Pearson and by the complainant, it was provided, among other 
things, that at or before the expiration of the term of five years in 
that instrument granted, at the request of the complainant, the 
trustees would renew the lease, with the same agreements and privi¬ 
leges as were in that lease contained, for another term of five years ; 
but these defendants are advised and believe, and therefore aver, 
that as matter of law that provision in the said agreement did not 
require them to give, nor entitle the complainant to receive, in such 
new lease, an agreement for another renewal, and that the utmost 
right of the complainant under the agreement of January 30th, 
1888, was for a demise of the premises for a period of ten years and 
no longer, and that the complainant has had possession of said 
premises for more than thirteen years; and these defendants further 
say that though the said lease of the 30th of January, 1888, con¬ 
tained a privilege to the complainant to purchase said land, said 
privilege was ultra vires and void, because the trustees under the 
will had no authority to grant the same, but furthermore these de- 
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fendants show that the said privilege of purchase was limited to the 
case of the complainant’s paying to the trustees, during the term of 
the lease, the sum of twelve thousand five hundred and ninety-two 
dollars; that the said complainant did not, during the term 

38 of five years demised by said lease, nor during the succeed¬ 
ing term of five years, pay the said sum, nor tender to the 

trustees the money,, nor offer or agree to purchase the land, and that 
even had the said privilege of purchase been valid and had it been 
renewed in any subsequent agreement, which these defendants deny, 
the complainant never having availed itself of the privilege, is not 
entitled now to do so. 

And these defendants further show that the complainant, through 
its agent, on two occasions before the filing of this bill, declared 
itself unwilling and unable to purchase said property, and stated 
that it was without the necessary funds therefor. 

These defendants further show that the complainant is not enti¬ 
tled to have specific performance of the alleged agreement of lease 
and sale, because the said pretended contract lacks mutuality, in 
that the complainant, by the terms of the said alleged contract, was 
not bound to buy said land, nor to renew said lease, and the said 
complainant never having executed any agreement in writing after 
the expiration of the said agreement of January 30th, 1888, was not 
even suable for rent upon any such alleged agreement because of 
the express provisions of the statute of frauds, but was only liable in 
action at law upon a quantum meruit for use and occupation. 

These defendants further show that the property in these pro¬ 
ceedings described has greatly enhanced in value since 1872, when 
the first agreement for its lease was made with the complainant, 
and also since January, 1888, when the last agreement was made, 
and that the said property is now worth more than three times the 
amount which was stipulated to be paid for it under those agree¬ 
ments. 

And these defendants further show that though the defendant 
Winslow in 1898 denied the complainant’s right to purchase the 
said land or to any lease of the same, the complainant has 

39 slept upon its rights, if any it had, until the present time, and 
is therefore barred by its laches, and these defendants claim 

the same benefit and advantage of this defense as though they had 
specially pleaded the same or demurred to the bill for that reason. 

Further answering said bill, these defendants say that they are in¬ 
formed and believe, and therefore charge, that this bill is instituted 
merely for delay; that the complainant was informed on the 31st of 
January, 1899, that the defendants were advised that the complain¬ 
ant was only a tenant at sufferance, and a lease or sale according to. 
the terms of the agreement of January 30th, 1888; was refused. On 
the 23rd of January, 1900, it was served with a notice to quit. said 
premises in accordance with the provisions of the landlord and ten¬ 
ant law of the District of Columbia. On the 8th of March, 1900, 
proceedings were instituted against it under that statute for posses¬ 
sion, which proceedings, at the instance of the complainant, were de- 
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layed until the 17th of April, when judgment was rendered against 
it. An appeal was then taken by the complainant, and nothing 
further was done until after the trial of appeals from justices of the 
peace was begun in this court, and the present bill was not filed 
until said appeal was about to be reached for trial; and these de¬ 
fendants aver that this course of the complainant has been such as 
to deprive it of the right to the extraordinary remedies of injunc-. 
tion and specific performance, through the aid of a court of equity, 
even if grounds for such relief had originally existed, which these 
defendants deny. 

And, having fully answered, they pray to be hence dismissed.with 
their reasonable costs. 

FRANCIS WINSLOW, Trustee. 

AMERICAN SECURITY & TRUST CO., Trustee. 

WM: A. McKENNEY, IVust Office}'. 

ATTO-TTSTITS TAY 

By WM. E. JOHNSON, His Attorney. 

CARLISLE & JOHNSON, 

Sol’rs for Defendants. 


I do solemnly swear that I have read the aforegoing an- 
40 swer by me subscribed, and know the contents thereof, and 
that the matters and things therein stated on my personal 
knowledge are true, and those stated on information and belief I 
believe to be true. 

FRANCIS WINSLOW. 


Subscribed and sworn to before me this fifteenth day of October, 
A. D. 1900. 


OSCAR LUCKETT, 

[seal.] Notary Public , D. C. 

* 


[Endorsed :J No. 21764. In eq. The Baltimore & Ohio Railroad 
Company vs. Francis Winslow et al., trustees. Joint and separate 
answer of all defendants. 


41 Affidavit of Francis Winslow. 

Filed October 15,1900. 

In the Supreme Court of the District of Columbia. 

The Baltimore and Ohio Railroad Com- ] 

P ““ y \ No, 21764. In Equity. 

Francis Winslow et ajl. J 

District of Columbia, ss ; 

Francis Winslow, being duly sworn, deposes and says: 

That he is one of the defendants in this cause and one of the 
trustees under the will of Catharine Pearson> deceased, and one of 
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those who executed the lease dated January 30th, 1888; that on or 
about the 17th of October, 1892, he signed in duplicate a new lease 
to the complainant similar in its terms with the one dated January 
30th, 1888; that the new lease was prepared by the complainant or 
its officers, and this affiant believed that it was in accordance with 
the requirements of the lease of January 30th, 1888, and signed the 
same under that impression, and that it was never again seen by 
affiant until the fall of 1898, after the controversy between the 
complainant and this affiant as to the rights of the complainant 
arose, when it was exhibited to him in the office of the complain¬ 
ant,-which had possession of both copies, neither of which were ex¬ 
ecuted by this affiant’s cotrustee, Augustus Jay, nor by the com¬ 
plainant. In December, 1&97, this affiant left the United States and 
went to Nicaragua as secretary of the Nicaraguan canal commission; 
that during this affiant’s absence in Nicaragua rent, at the rate paid 
under the lease of January 30th, 1888, was paid to the bene- 

42 ficiary under the trust by means of an order or draft of the 
complainant, which this affiant is informed and believes was 

drawn to his order and endorsed by the firm of Thomas J. Fisher 
and Company or some member thereof; that neither the said firm 
or any member thereof was the agent of this affiant or of his 
cotrustee, nor was the said firm nor any one of them authorized to 
make any agreement or arrangement with the complainant with 
respect to the leasing or selling of the real estate in these proceed¬ 
ings referred to, nor was the said firm nor any member thereof au¬ 
thorized to endorse any check, draft, order, or other paper with the 
name of this affiant or of his cotrustee, and this affiant had no 
knowledge of the payment of said rent or of the manner in which 
it had been effected until his return from Nicaragua, and neither 
of the trustees received any of the money. 

• In the summer of 1898 the complainant sent a similar order for 
the payment of money for rent of said premises which this affiant 
never presented or used in any way, and subsequently, in January 
and August of 1899, the complainant sent to this affiant similar 
orders, neither of which this affiant used. 

In January, 1899, Mr. J. D. McCubbin, Jr., the agent of the com¬ 
plainant who signs the bill in this cause, wrote this affiant that he 
preferred to make a lease of the premises, because he had no appro¬ 
priation to purchase said land, and on the 18th of February, 1899, 
he again wrote to this affiant, saying: 

“ The present status of the company makes it a little troublesome 
to purchase property at this time, and therefore we would prefer a 
proposition to lease.” 

43 That at the time of so writing and for some time thereto¬ 
fore the complainant had gotten into financial difficulties, 

and was in the hands of a receiver under a decree of the courts of 
the United States, and this affiant is informed and believes was not 
at any time from January, 1888, to January, 1900, in a condition to 
purchase the land in question. 

This affiant further says that the land in these proceedings re- 
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ferred to has greatly increased in value since January, 1888, and 
that he is informed and believes that the square next to square seven 
hundred and ten, less available ground, has been recently sold for 
one dollar per foot, while the price at which complainant seeks to 
acquire this land is about thirty cents per foot. 

This affiant further says that he and his cotrustee have no per¬ 
sonal or beneficial interest in the property involved in this suit, their 
only interest being the proper discharge of their duties to the bene¬ 
ficiary under the terms of the will of Catharine Pearson, under which 
alone they exercise any authority in the premises. 

Affiant further says that he had no opportunity to consult coun¬ 
sel in this matter until after his return from Nicaragua, when he 
was promptly advised that the complainant was not entitled to a 
renewal of the lease of January, 1888, or to the right of purchase 
contained in that lease, and that he promptly so advised the com¬ 
plainant, and has always maintained that position. 

FRANCIS WINSLOW. 


Subscribed and sworn to before me this fifteenth day of October, 
A. D. 1900. 


[seal.] 


OSCAR LUCKETT, 

Notary Public , D. C. 


44 Def’ts’ Exhibit No. 1. 

Filed Oct. 15,1900. 

This agreement made this thirtieth day of January in the year 
eighteen hundred and eighty-eight between Walter S. Cox, Francis 
Winslow and Augustus Jay, trustees of Mrs. Eliza Patterson, of the 
first part, and the Baltimore and Ohio Railroad Company of the 
second part. 

Witnesseth, that the said parties of the first part in consideration 
of the rents hereinafter reserved do hereby demise lease and to farm- 
let unto the said party of the second part all those lots of ground in 
the city of Washington in the District of Columbia known as lots 
numbered (9) nine (10) ten (11) eleven and (12) twelve in square 
numbered seven hundred and ten (710) containing about forty-one 
thousand nine hundred and seventy-five square feet. 

To have and to hold to the said party of the second part its suc¬ 
cessors and assigns for the full term of five years from the first day 
of August 1887, yielding and paying therefor yearly and for every 
year the sum of seven hundred and fifty-five x 6 ^ dollars. And the 
said parties of the first part hereby agree to and with the said party 
of the second part that at any time during the term aforesaid on 
payment to them by said party of the second part of the sum of 
twelve thousand five hundred and ninety-two dollars they will con¬ 
vey the premises aforesaid to said party of the second part its suc¬ 
cessors and assigns by a good and sufficient deed in fee-simple with 
all the title and estate therein of the said parties of the first part and 
4—1087 a 
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further that at or before the expiration of the term aforesaid at the 
request of said party of the second part its successors and assigns 
they will renew the lease with the same agreements and privileges 
as herein contained for another term of five years or until such time 
as the said parties of the first part shall be prepared to convey the 
said premises as hereinbefore agreed with the perfect title in fee- 
simple thereto and in case said parties of the second part shall omit 
to make the said request at or before the expiration of said term the 
said part?/ of the first part is required to notify said party of the sec¬ 
ond part of the expiration of said term and require it to exercise its 
election to renew said lease and the privilege of renewing the 

45 same as aforesaid shall continue for three months after such 
notice. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals, and the party of the second part has caused 
its corporate name to be hereunto subscribed by Samuel Spencer, its 
president, and its corporate seal to be hereunto affixed on the day 
and year first above written. 

WALTER S. COX, Trustee. [seal.] 

FRANCIS WINSLOW, Trustee . [seal.' 
AUGUSTUS JAY, Trustee. [seal/ 

THE BALTIMORE AND OHIO 
RAILROAD COMPANY, 

By S. SPENCER, President. 

[Seal of B. & O. R. R.] 

Executed in duplicate. 

Attest: ANDREW ANDERSON, Secretary. 

Witness: 

C. H. ARMFIELD, 

As to Winslow. . 

Witness as to W. S. Cox: 

MARY R. COX. 

Witness as to Aug. Jay : 

HENRY YIGNAUD. 

[Endorsed:] No. 21764. In eq. The B. & 0. R. R. vs. Francis 
Winslow et al. Defendants’ Exhibit No. 1. 

46 Defendants’ Exhibit No. 2. 

Filed Oct. 15,1900. 

The Last Will and Testament of Catherine Pearson 7 of Washington 

County, in the District of Columbia. 

In the name of God—Amen 

I Catherine Pearson do make publish & declare this instrument 
of writing to be my last will & testament hereby revoking all other 
mils & testaments by me heretofore made. 


FRANCIS WINSLOW ET AL. 


27 


First. I hold in my custody, as guardian of William N. Worth¬ 
ington the son of my late deceased brother William M. Worthington 
by an appointment from the orphans’ court of the county aforesaid 
the sum of six thousand dollars it being a legacy from his uncle the 
late Dr. N. W. Worthington for this sum and the interest thereon, 
less nine hundred dollars which I paid to his mother for his account 
in three sums for which. I hold her receipt I am accountable; and I 
direct that the same shall be paid by my executors hereinafter 
named without delay to such person or persons as may be entitled 
to receive the same. 

Secondly. I charge my estate with the payment of my funeral 
expenses & testamentary expenses, just debts & other legacies be-, 
queathed in this my last will & testament and direct that the same 
shall be speedily paid. 

Thirdly. I give to my dear grandson Augustus Jay the sum of 
one thousand dollars as a testimony of my tenderest love for him: 
rejoicing sincerely on his account that it has pleased our Heavenly 
Father to bestow on him from other sources so large an inheritance 
that no further provision from me is required by or would be useful 
for him. If my said grandson shall not have attained the age of 
twenty-one years at the time of my death I direct that the said 
legacy or sum of one thousand dollars shall be invested by my said 
executors and accumulated for his use, and on his attaining that age 
the same shall be paid to him:—but if it shall happen—which God 
forbid—that my said grandson shall die before he attains the age of 
twenty-one—my will is that the said legacy or sum of one 
47 thousand dollars shall fall in and become part of the residuum 
of my estate & shall be disposed of as is hereinafter provided 
in reference to such residuum. 

Fourthly. I give to my dear relative Catherine J. Gaston the sum 
of one thousand dollars as a testimony of my devoted love and affec¬ 
tion for her and direct that the same be speedily paid to her by my 
executors hereinafter named. 

•Fifthly. I give to my beloved niece Eliza Worthington daughter 
of my brother John Worthington the sum of one thousand dollars 
as a testimony of my tender love and affection for her and direct 
that the same be paid to her by my executor hereinafter named. 

Sixthly. I give to Ellen Farley the beloved daughter of John and 
Anna Farley the sum of one thousand dollars in testimony of my 
sincere love and* affection for her and direct that my executors pay 
the same to her: and in the event of the death of the said Ellen 
Farley before my own decease, my will is that the said legacy or sum 
of one thousand dollars be paid by my executors hereinafter named 
to her brother Joseph Pearson Farley. 

Seventhly. All the rest and residue of my estate real and personal 
wheresoever situated I give and devise to Carlile P. Patterson, Wil¬ 
liam H. Philip ;& Walter S. Cox or the survivors & survivor of them 
to be by them held as trustees for the sole and separate use of my 
dear daughter Eliza Patterson during the term of her natural life <& 
so that the same shall not be liable for the debts or subject to the 
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control contracts or engagements of her present or any after-taken 
husband; to permit her by herself, or her special attorney appointed 
in writing to be signed by her to receive the annual income & profits of 
the same for her own sole and separate use, her receipt or that of her at¬ 
torney so appointed as aforesaid alone to be an acquittance to the person 
or persons charged with the payment of such income or any part of the 
same & to the extent only therein expressed to have been paid:—and if 
she please to occupy possess and use for her own account accommoda¬ 
tion & convenience & that of her family any part of the property 

48 real and personal so held for her separate use & benefit she shall 
be allowed to do so : and if at any time the said Eliza Patter¬ 
son shall in writing to be signed by her in the presence of & to be 
attested by a subscribing witness desire the said Carlile P. Patter¬ 
son, William H. Philip and Walter S. Cox or the survivors & sur¬ 
vivor of them to sell any part of the estate real & personal held by 
them for her separate use, for the purpose of changing the invest¬ 
ment thereof, it shall be lawful for the said named trustees or the 
survivors or survivor of them to sell the same for such purpose only 
& to transfer and convey the absolute estate in fee therein, to the 
purchaser thereof; to receive the proceeds of any & every, such sale 
of the purchaser who shall not be required to see to the application 
thereof; and to invest the same in such manner as the said Eliza 
W. Patterson may require; and such new investment shall be held 
by the said trustees for the same use trusts & purposes & with the 
same powers & authority of sale and reinvestment as is herein de¬ 
clared of & concerning the original trust subject & separate estate. 

And after the death of the said Eliza W. Patterson the said named 
trustees & their successors shall hold the said trust subject & sepa¬ 
rate estate—original and subsequently acquired by sale and rein¬ 
vestment—for the use & benefit of any child, or children, of the 
said Eliza W. Patterson & the issue of any child or children of the 
said Eliza who may die leaving issue in the lifetime of the said 
Eliza & such issue shall take the share or portion of the said estate 
which their parent or parents would have taken had they survived 
the said Eliza. And if the said Eliza W. Patterson shall die with¬ 
out leaving a child or children or issue of any child or children, 
living at the time of her death, the said trustees & their successors 
shall hold the said trust subject <& separate estate for my right heirs. 
And if it shall happen that either of the said trustees shall die, or 
become incapable of acting, or shall refuse to act in the execution 
of said trusts, then & in every such case, the continuing trustees or 
trustee shall from time to time nominate some other person or 
persons to be approved by the said Eliza W. Patterson to 
be trustee or trustees in the place & stead of the person or 
persons so dying, or becoming incapable or refusing to 

49 act and shall convey & settle the said trust subject & separate 
estate in such manner, that the same shall be legally vested 

in such continuing trustees or trustee and such person or persons so 
named & appointed to that office for the same uses trusts & purposes 
& with the same power & authority of administration sale & rein- 
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vestment as is hereinbefore declared of & concerning the said trusts 
subject & estate and the said new trustee or trustees shall have the 
same power to act in the premises in conjunction with the continu¬ 
ing trustee or trustees and as survivors of them, as if they had been 
originally named trustee or trustees in the premises in this my last 
will and testament. 

I do hereby nominate and appoint Carlisle P. Patterson, William 
H. Philip and W. S. Cox to be the executors of this my last will and 
testament. 

V 

In testimony of all which I have hereunto subscribed my name 
& affixed my seal this fourth day of December in the year 1862. 

CATHERINE PEARSON, [seal.] 

Signed, sealed, published, & declared by the testatrix, Catherine 
Pearson as & to be her last will & testament in our presence, who 
have, at her request & in the presence of each other, hereunto sub¬ 
scribed our names as witnesses. 

Witnesses: 

JANE KENDALL. 

AMOS KENDALL. 

WM. STICKNEY. 

[Endorsed:] No. 21764. In equity. The B. 0. R. R. vs. Francis 
Winslow et al. Defendants’ Exhibit No. 2. 

50 Orphans’ Court. 

June 30th, 1868. 

District of Columbia, 1 T v . 

Washington County , j 0Wl * 

This day. appeared William Stickney, one of the subscribing wit¬ 
nesses to the aforegoing last will and testament of Catharine Pear¬ 
son, late of Washington county aforesaid, deceased, and solemnly 
made oath on the Holy Evangels of Almighty God that he did see 
the testatrix therein named sign and seal said will; that she pub¬ 
lished, pronounced, and declared the same to be her last will and 
testament; that at the time of so doing she was, to the best of his 
apprehension, of sound and disposing mind, memory, and under¬ 
standing, and capable of executing a valid deed or contract, and 
that his name as witness to the aforesaid will was signed in the 
presence and at the request of the testatrix and in the presence of 
Jane Kendall and Amos Kendall, the other subscribing witnesses 
thereto. 

Test: JAS. R. O’BEIRNE, 

Register of Wills. 

Orphans’ Court. 

June 30th, 1868. 

District of Columbia, 1 T 7 . 

'Washington County , j o wi . 

This day appeared Amos Kendall, one of the subscribing wit¬ 
nesses to the aforegoing last will and testament of Catharine Pear- 
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son, late of Washington county aforesaid, deceased, and solemnly, 
sincerely, and truly affirmed that he did see the testatrix therein 
named sign and seal said will; that she published, pronounced, and 
declared the same to be her last will and testament; that at the 
time of so doing she was, to the best of his apprehension, of 
51 sound and disposing mind, memory, and understanding, and 
capable of executing a valid deed or contract, and that his 
name as witness to the aforesaid will was signed in the presence and 
at the request of the testatrix and in the presence of Jane Kendall 
and William Stickney, the other subscribing witnesses thereto. 

Test: JAS. R. O’BEIRNE, 

Register of Wills. 


Orphans’ Court. 


District of Columbia, I T .. 
Washington County , j 1 


June 30th, 1868. 


This day appeared Amos Kendall and solemnly, sincerely, and 
truly affirmed that he is well acquainted with the handwriting of 
Jane Kendall, one of the subscribing witnesses to the aforegoing 
last will and testament of Catharine Pearson, late of Washington 
county aforesaid, deceased, having often seen her write; that he 
verily believes the signature “ Jane Kendall ” to said will to be the 
genuine signature of the said Jane Kendall, and that it is well 
known to him that the said Jane Kendall has departed this life. 

Test: JAS. R. O’BEIRNE, 

Register of Wills . * 

[U. S. int. rev. stamps, $97.50.] 

District of Columbia, To wit: 


I, Hiram J. Ramsdell, register of wills for the District of Columbia, 
do hereby certify that the foregoing is a true copy of the original 
will of Catharine Pearson, deceased, and the probates thereto 
52 filed and recorded in the office of the register of wills for the 
. District of Columbia aforesaid, and also that the said will 
after having been proven by the witnesses whose names appear in 
the foregoing probates was by order of the supreme court of the 
District of Columbia, holding a special term for orphans’ court busi¬ 
ness, duly admitted to probate and record on the 30th day of June, 
A. D. one thousand eight hundred and sixty-eight. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of the said supreme court, special term for orphans’ court 
business, this 15th day of December, anno Domini 1884. 

H. J. RAMSDELL, . 
[seal.] Register of Wills for the District of Columbia , 
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53 Defendants’ Exhibit No. 3. 

Filed Oct. 15,1900. 

Supreme Court, District of Columbia. 

Filed June 13,1892. J. R. Young, Clerk. 

Walter S. Cox, Trustee, ) 

v. >In Equity. 13707, Eq. Doc. 33. 

Eliza W. Patterson & Others, j 

It appearing to the court that due notice of the object and sub¬ 
stance of the bill of complaint was given to all the defendants by 
publication, and that said defendants have not appeared and made 
answer to the said bill, and that the same was taken for confessed 
against said defendants by order passed in this cause on the 4th day 
of May last-^— 

It is by the court this 13th day of June, A. D. 1892, ordered, ad¬ 
judged, and decreed that the prayer of the bill be granted, and that 
the appointment of Francis Winslow and Augustus Jay as trustees 
in the place of Carlisle Patterson and William H. Philip, deceased, 
under the will of Catharine Pearson, heretofore made by said Walter 
S. Cox, as surviving trustee under said will, be, and it is hereby, 
ratified and confirmed; and it is further adjudged and decreed that 
the said complainant, Walter S. Cox, be, and he is hereby, relieved 
and discharged from the trusts created by said will, and that the 
title and estate in and to all the property, real and personal, now 
held by said trustees be, and it is hereby, transferred to and vested 
in the said Francis Winslow and Augustus Jay, their heirs, execu¬ 
tors, adm’n’rs, and assigns, subject to the trusts aforesaid, and that 
said Walter S. Cox do execute all such conveyances, transfers, or 
indorsements as may be necessary or convenient more completely 
to carry into effect the object of this decree. . 

A. C. BRADLEY, Justice . 

[Seal of Sup. Court of the Dis. of Col.] 

A true copy. 

Test: J. R. YOUNG, Cleric, 

By M. C. CLANCY, AssH Clerk 

[Endorsed:] No. 21764. In eq. The B. & O. R. R. vs. Francis 
Winslow et al. Defendants’ Exhibit No. 3. * 

54 Defendants’ Exhibit No. 4. 

Filed Oct. 15,1900. 

This agreement, made this — day of August, A. D., 1897, between 
Francis Winslow and Augustus Jay, trustees of the estate of Eliza 
Patterson, deceased, of the first part, and the Baltimore and Ohio 
Railroad Company, of the second part, witnesseth, 
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That the said parties of the first part in consideration of the rents 
hereinafter reserved, have demised and let and do hereby demise 
and let unto the said Baltimore and .Ohio Railroad Company, party 
of the second part, its successors and assigns, all those parcels of real 
estate situated in the city of Washington, District of Columbia, 
known and designated as and being lots numbered nine (9), ten (10), 
eleven (11), and twelve (12), in square numbered seven hundred and 
ten (710), containing about forty-one thousand one hundred and 
seventy-five (41,175) square feet of ground, together with all the im¬ 
provements and appurtenances thereto belonging. 

To have and to hold the same with the appurtenances unto the 
said Baltimore and Ohio Railroad Company, its successors and 
assigns, for the full term of five years, commencing with the first 
dav of August, A. D., 1897, and ending on the 31st day of July, 
1902. 

And in consideration of said demise and letting the said Baltimore 
and Ohio Railroad Company hereby agrees to pay to the said parties 
of the first part the sum of seven hundred and fifty-five f 0 5 0 dollars 
($755.55) per annum. 

And the said parties of the first part further agree with 

55 the party of the second part that at any time during the 
term aforesaid upon payment to them, the said parties of the 

first part, of the sum of twelve thousand five hundred and ninety- 
two dollars ($12,592.00), they will convey the premises aforesaid to the 
said party of the second part, or to the Real Estate and Improve¬ 
ment Company of Baltimore City, their or its successors and as¬ 
signs, by giving a good and sufficient deed in fee-simple; and 
further that at or before the expiration of the term aforesaid, at the re¬ 
quest of the said party of the second part, its successors and assigns, 
they will renew this lease, with the same agreements and privileges 
as are herein contained, for another term of five years, or until such 
time as said parties of the. first part shall be prepared to convey the 
said premises as hereinbefore agreed with a perfect title in fee- 
simple thereto; and in case said party of the second part shall 
omit to make said request at or before the expiration of said term, 
the said parties of the first part are required to notify the party of 
the second part of the expiration of said term, and require it to 
exercise its election to renew said lease, and the privilege of renew¬ 
ing the same, as aforesaid, shall continue for three months after 
such notice. 

In testimony whereof, the said parties of the first part have here¬ 
unto set their hands and seals this : — day of-, A. D. 1897, and 

the said party of the second part hath caused these presents to be 
signed in its corporate name, and its corporate seal to be 

56 hereto affixed by-, its —, the day and year first 

above written, in duplicate. 

-=-. [seal.] 

--. [seal.] 


Signed, sealed, and delivered in the presence of— 
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[Endorsed:] No. 21764. In eq. The B. & 0. B. B. vs. Francis 
Winslow et al. Defendants’ Exhibit No. 4. 

57 Order Continuing Bestraining Order. 

Filed October 17,1900. 

In the Supreme Court of the District of Columbia. 


The Baltimore and Ohio Bailroad Com- 

pany 

vs. 

Francis Winslow et al. 


Equity. No. 21764. 


This cause coming on to be heard upon the temporary restraining 
order issued herein on the fourth day of October, A. D. 1900, on 
complainant’s petition and on the answer of the defendants, and 
having been argued by counsel and submitted to the court, it is, 
this 17th day of October, A. D. 1900, ordered that said restraining 
order be, and the same is hereby, continued in full force and effect 
until the final hearing of this cause, provided the complainant shall 
within four days tender to the defendant the full amount of any 
and all installments of rent unpaid which would be due to August 
3, 1900, by the terms of the lease set up in the bill of complaint, the 
payment and acceptance of which shall not operate to prejudice or 
in any way affect the rights or claims of any of the parties hereto 
otherwise than to be a credit, as of the day of payment, upon such 
amount, if any, as the defendant may be ultimately entitled to recover 
from the complainant. It is further ordered that the complainant 
shall complete its testimony within thirty days from this date, and 
the defendants shall complete their testimony within ten days 
thereafter; the complainant to have five days after the clpse of the 
defendants’ testimony within which to offer their testimony in re¬ 
buttal. 

JOB BABNABD, Justice. 

58 Depositions on Behalf of Complainant. 

Filed Nov. 20,1900. 

In the Supreme Court of the District of Columbia. 

The Baltimore and Ohio Bailroad'" j 

* rirvm numr ! _ . _ 


Company 

vs. 

Francis Winslow et al. 


In Equity. No. 21764. 


At the request of Messrs. Hamilton & Colbert, solicitors for the 
complainant, I have this day fixed Wednesday next, November 14, 
1900, at 2 o’clock in the afternoon of that day, and their law offices, 
No. 512 F street northwest, in Washington city, District of Columbia, 
5—1087a 
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as the time and place when and where testimony on behalf of the 
complainant in the above-entitled cause will be taken before me. 

ALBERT HARPER, 
Examiner in Chancery. 

November 10,1900. 

To Messrs. Carlisle & Johnson, solicitors for defendants: 

Take notice that at the time and place fixed in the foregoing 
order we shall take testimon}' on behalf of the complainant in the 
above-entitled cause. 

(Signed) HAMILTON & COLBERT, 

Solicitors for Complainant. 

November 10,1900. 

Service acknowledged this 10th day of November, 1900. 

(Signed) CARLISLE & JOHNSON, 

SolWs for Defts. 

59 In the Supreme Court of the District of Columbia. 

The Baltimore & Ohio Railroad Com- 1 

l In Equity. No. 21764. 

Francis Winslow et al. I 

Be it remembered that at an examination of witnesses begun and 
held on the 14th and 20th days of November, 1900, pursuant to 
notice and agreement, personally appeared before me, Albert Harper, 
an examiner in chancery of the supreme court of the District of 
Columbia, the within-named John D. McCubbin, Jr., Edward J. 
Stellwagen, George E. Hamilton, and William B. Turpin, who, 
being produced as witnesses of lawful age for and on behalf of the 
complainant and being first duly sworn and cautioned to tell the 
truth, the whole truth, and' nothing but the truth touching the 
matters at issue in the above-entitled cause, did depose and say as 
follows: 

60 November 14,1900—Wednesday, 2 o’clock p. m. 
Met pursuant to foregoing notice. 

Appearances: George E. Hamilton, Esq., of solicitors for the com¬ 
plainant.; William G. Johnson, Esq., of solicitors for the defendants, 
one of whom, Francis Winslow, is present; also the examiner, and— 

John D. McCubbin, Jr., who, being produced as a witness of law¬ 
ful age for and on behalf of the complainant and being first duly 
sworn, deposes and says: 

Direct examination. 

0 By Mr. Hamilton : 

Q. You are the real-estate agent of the Baltimore & Ohio Railroad 
Company ? « 

A. Yes. 
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Q. And you have been in charge or control of the real-estate mat¬ 
ters connected with that company for how long ? 

A. Since about October, 1896, as its real-estate agent. 

Q. You have charge of the records relating to the real-estate mat¬ 
ters- of the Baltimore & Ohio Railroad Company ? 

A. Yes. ’ 

Q. I have here three leases—one dated August 1,1872, between 
Carlisle P. Patterson, William H. Philip, and Walter S. Cox, trus¬ 
tees, and the Baltimore & Ohio Railroad Company ; another dated 
February 1,1883, between Walter S. Cox, Augustus Jay, and Fran¬ 
cis Winslow, trustees; Eliza W. Patterson, and the Baltimore 

61 & Ohio Railroad Company, and the other dated October 17, 
1892—between Walter S. Cox, Francis Winslow, and Augustus 

Jay, trustees, and the Baltimore &.Ohio Railroad Company, copies of 
which three leases are filed as Complainant’s Exhibits Nos. 1,2, and 3 
to the bill of complaint iri this cause. Will you state, Mr. MeCubbin, 
if these leases were among the records of the real-estate office of the 
Baltimore & Ohio Railroad Company. 

A. Yes. 

Q. Are they all the leases pertaining to the property involved in * 
this suit among those records ? 

A. I have found one other, which I now hand to Mr. Hamilton, 
since the other leases were sent to him. 

Mr. Hamilton : I have here, Mr. Johnson, one other lease, dated 
January *30, 1888, between Walter S. Cox, Francis Winslow, and 
Augustus Jay, trustees, and the Baltimore & Ohio Railroad Com¬ 
pany, which lease I only got possession of today. 

Mr. Johnson : And copy of which is filed as Defendants’ Exhibit 
No. 1 to the answer of the defendants in this cause. 

Mr. Hamilton : Solicitors ‘for the complainant here give in evi¬ 
dence those four original leases. 

Mr. Johnson : It is admitted by the defendants, through their 
solicitors, that the signatures appearing on said four leases are the 
genuine signatures of the parties thereto. . 

But the lease dated August 1,1872, is objected to on the ground 
of its irrelevancy and immateriality and because it does not appear 
to have been signed or properly authorized by Eliza W. Pat- 

62 terson, and also because its force and effect, if any, was super¬ 
seded by a subsequent lease between the same parties. 

The same objections are made to the lease dated February 1,1883, 
and, further, that it was never executed by the Baltimore & Ohio 
Railroad Company. 

The lease dated January 30,1888, is objected to for the same rea¬ 
sons noted as to the first lease. 

And the lease dated October 17,1892, is objected to because it was 
not executed by the said trustees, nor by the Baltimore & Ohio 
Railroad Company, and because it was not properly authorized by 
Eliza W. Patterson. 

Note.— -It is agreed between counsel that the examiner compare 
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said original leases with the copies thereof, filed as Complainant’s 
Exhibits Nos. 1, 2, and 3 to the bill of complaint, and Defendants’ 
Exhibit No. 1 to the answer of the defendants in this cause, and that 
if said exhibits are true copies they be referred to and considered in 
evidence in lieu of the originals, which are to be returned to the 
complainant. 

Q. Did you, Mr. McCubbin, have any communication with the 
trustees of the Patterson estate in regard to renewal of the lease re¬ 
lating to the property in controversy ? 

A. Yes. 

Q. Will you state what was done by you in that regard ? 

A. I endeavored to locate the trustees; and, being unable to do 
so, I prepared notices and sent them to the addresses given me—one 
I think to Mr. Winslow, and one to Mr. Jay, and one to Judge 

63 Cox—the last of whom replied that he was no longer trustee. 

Q. Did you send those notices to Judge Cox and to Mr. 
Winslow direct ? 

A. As I remember, I did. I sent one to Judge Cox at some place 
in North Carolina; later I sent a notice through Thos. J. Fisher & 
Co., of this city, who I understood were general agents for the Pat¬ 
terson estate, and that last notice was acknowledged by a letter from 
Mr. Winslow. 

Q. Is this a duplicate cop}' of the notice (copy of which is Com¬ 
plainant’s Exhibit No. 4 to the bill of complaint), under date of 
August 4,1897, which you sent to Judge Cox ? 

A. Yes, sir; I find that I sent this notice to Judge Cox at Wash¬ 
ington, D. C. 

Mr. Hamilton: Solicitors for the complainant here give that 
notice in evidence. 

Note. —It is agreed between counsel that the examiner compare 
said notice with the copy thereof filed as Complainant’s Exhibit 
No. 4 to the bill of complaint in this cause, and that if said exhibit 
be a true copy it be referred to and considered in evidence in lieu 
of the duplicate copy of said notice just produced. 

Q. Did you receive any communication from Judge Cox in reply 
to that notice? 

A. I did. I received this letter from him dated August 8,1897. 

Mr. Hamilton : Solicitors for the complainant here ‘give that 
letter in evidence. 

64 Note. —And the same is herewith filed in evidence, marked 
Exhibit A. H. No. 1. See page 32 of this record. 

Q. Is this a duplicate copy of the notice sent to Mr. Francis 
Winslow? 

A. Yes, sir; this is a copy of the notice sent to Mr. Francis Win' 
slow at Newberne, North Carolina. 

Mr. Hamilton: Solicitors for the complainant here give that 
notice in evidence. 
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Note. —And the same is herewith filed in evidence, marked Ex¬ 
hibit A. H. No. 2. See page 33 of this record. 

Q. Is this the letter you spoke of receiving from Mr. Francis 
Winslow, dated Washington, D. C., September 27, 1897, acknowl¬ 
edging receipt of that notice ? 

A. Yes. 

Mr. Hamilton: Solicitors for the complainant here give that 
letter in evidence. 

Note. —And the same is herewith filed in evidence, marked Ex¬ 
hibit A. H. No. 3. See page 34 of this record. 

Q. What, if anything, did you do after this with regard to the 
matter ? 

A. I think I forwarded notices through Thomas J. Fisher & Co., 
of this city, who I understood were general agents of the Patterson 
estate. 

Q. And it was in reply to those notices that you received these 
answers filed here in evidence as Exhibits A. H. Nos. 1 and 3 ? 

A. Yes. 

Q. What, if anything, did you do after that in regard to this 
matter ? 

65 A. About that time I forwarded the old lease to Mr. George 
E. Hamilton, as counsel of the Baltimore & Ohio Railroad 
Company, requesting him to prepare a new lease. 

Q. Are the letters dated July 31 and August 4,1897, which I now 
show you, relating to a renewal of the lease ? 

A. Yes. 

Mr. Hamilton : Solicitors for the complainant here give in evi¬ 
dence said letters. 

Mr. Johnson : The admission of which in evidence is objected to 
as being immaterial and irrelevant. 

Note. —xlnd the same are herewith filed in evidence, respectively 
marked Exhibit- A. H. Nos. 4 and 5. See pages 34 & 35 of this 
record. 

Q. Is this the copy of the lease referred to in your letter of July 
31,1897 (Exhibit A. H. No. 4), together with memorandum of sug¬ 
gestion mentioned in your letter of August 4,1897—Exhibit A. H. 
No. 5? 

A. Yes. 

Mr. Hamilton : Solicitors for the complainant here give in Evi¬ 
dence said copy of lease and memorandum thereto. 

Mr. Johnson : The admission of which in evidence is objected to 
as being immaterial and irrelevant. 

Note. —And the same is herewith filed in evidence, marked Ex¬ 
hibit A. H. No.. 6. See page 36 of this record. 

Q. What other communication, if, any, did you have with Mr. 
Francis Winslow regarding the matter of a renewal of the lease just 
referred to? 
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A. We had a conversation one day in my office, or perhaps 

66 in Mr. Bond’s office, and my recollection is that Mr. Winslow 
wanted to raise the price specified in the lease, but I refused 

to entertain any such proposition. I think several letters passed 
between us on the same subject, and there was a proposition to renew 
the lease or take the property at the price stipulated in the old 
lease, but we did not get together. 

Q. And no lease was executed ? 

A. No, sir; no lease was executed for a continuation of the terms. 

Q. In the following January or February of 1898, did you have 
anything personally to do with a voucher sent by the Baltimore & • 
'Ohio Railroad Company and representing a half-yearly rent for 
this property? 

A. A voucher was prepared in my office and signed by me as 
real-estate agent, in favor of Francis Winslow, trustee. I think 
Mrs. Patterson sent that voucher back, asking that it be made out 
to her or made in the name of Winslow, Jay, and Cox; but, having 
already been informed by Judge Cox that he was no longer trus¬ 
tee; I referred the matter to our counsel, Mr. George E. Hamilton, 
and I was advised to let the voucher remain as it was and send it 
through Thos. J. Fisher & Co., and accept the endorsement of that 
firm thereof, which we did, and paid the money thereon. 

Q. Is this the voucher you refer to ? 

A. Yes, sir ,* being No. 24795. 

Mr. Hamilton: Solicitors for complainant here give in evidence 
said voucher. 

67 Note. —And the same is herewith filed in evidence, marked 
Exhibit A. H. No. 7. See page 38 of this record. 

Q. You spoke of a letter from Mrs. Patterson- 

A. Yes; and there were several of them. 

Q. Are these the letters you refer to as coming from Mrs. Eliza 
W. Patterson ? 

A. Yes. 

Mr. Hamilton: I cannot get at Mrs. Patterson to prove her sig¬ 
nature to these five letters just produced. 

Mr. Winslow: Her genuine signature is to each of those five 
letters just produced. 

Mr. Johnson: And it is so admitted by solicitors for defendants. 

Mr. Hamilton : One of these five letters, dated January 31,1898— 
that is, copy of it—is Complainant’s Exhibit No. 6 to the bill of com¬ 
plaint in this cause. 

Note. —It is agreed between counsel that the examiner compare 
said original letter of January 31,1898, with the copy thereof filed 
as Complainant’s Exhibit No. 6 to the bill of complaint in this 
cause, and that, if said exhibit be a true copy, it be referred to and 
considered in evidence in lieu of the original, which is to be returned 
to the complainant. 

Mr. Hamilton : Solicitors for the complainant here give in evi- 
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dence the other four letters of Eliza W. Patterson, dated respect¬ 
ively January' 12th and 27th and February 3rd and 5th, 1898. 

68 Mr. Johnson : Solicitors for the defendants object to the ad¬ 
mission in evidence of said five letters, including the one of 

January 31,1898, copy of which has just been filed in evidence as 
Complainant’s Exhibit No. 6 to the bill of complaint in this cause, 
as being irrelevant and immaterial to the issues in this cause. 

Note. —And said four letters are herewith filed in evidence, re¬ 
spectively marked Exhibits A. H. Nos. 8, 9,10, and 11. See pages 
39 & 40 of this record. 

Q. Did you have anything else to do, Mr. McCubbin, with relation 
to this voucher (Exhibit A. H. No. 7) that you recall ? 

A. I think that I have stated all that I did in regard to that. I 
authorized the treasurer to send that draft or voucher (Exhibit A. H. 
No. 7) to Thos. J. Fisher & Co., and accept their endorsement as 
agent. That is about the. last I had to do with it—that is, with the 
voucher. 

Q. Had you at that time been advised of the willingness of Thos. J. 
Fisher & Co. to act in this particular? 

A. That is my recollection. 

Mr. Johnson : That is objected to as immaterial. 

Q. Subsequent to this have you had any communication with the' 
trustees or with Mr. Francis Winslow particularly in regard to the 
question of the lease of this property ? 

A. I have a batch of correspondence here that passed between my¬ 
self and another official of the Baltimore and Ohio Railroad Com¬ 
pany, and the trustees of Mrs. Eliza W. Patterson, and Mr. Francis 
Winslow in particular. 

69 Mr. Hamilton : Solicitors forthe complainant here give in 
evidence said batch of correspondence, viz: 

Letter dated January 20,1899; W. H. Ijams, treasurer, to Francis 
Winslow, trustee; 

Letter dated January 25,1899; Francis Winslow to J. D. McCub¬ 
bin, Jr.; . 

Letter dated January (or February) 28,1899; J. D. McCubbin, 
Jr., to Francis Winslow; 

Letter dated January 31, 1899; Francis Winslow to W. H. 
Ijams; 

Letter dated February 15,1899; Francis Winslow to J. D. McCub¬ 
bin, Jr.; • 

Letter dated February 18, 1899; J. D. McCubbin, Jr., to Francis 
Winslow; 

Letter dated April 18,1899; C. H. Moran to Francis Winslow; 
Letter dated April 21, 1899; J. D. McCubbin, Jr., to Francis 
Winslow; * 

Letter dated April 27,1899; Francis Winslowia J. D. McCubbin, 
Jr., and 

v Letter dated . January 23,1900; J. D. McCubbin, Jr.,io the trus¬ 
tees of Mrs. Eliza.Patterson. 
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Mr. Johnson : The genuineness of said letters is admitted by solic¬ 
itors for defendants, but their admission in evidence is objected to 
as being irrelevant and immaterial. 

Note. —Copies of said two original letters of February 18,1899, 
and January 23,1900, being Complainant’s Exhibits Nos. 8 and 9 
to the bill of complaint in this cause; it is agreed between 

70 counsel that the examiner compare said originals with said 
exhibited copies, and that if said exhibits are true copies 

they be referred to and considered in evidence in lieu of the originals 
thereof to be returned to the complainant. 

And the other- of said batch of letters just given in evidence, 
eight in number, are herewith filed in evidence, respectively marked 
Exhibits A. H. Nos. 12 to 19, inclusive. See pages 41 to 47 of this 
record. 

Q. Outside of the correspondence just produced and here given 
in evidence as passing between the officials of the Baltimore & Ohio 
Railroad Company and Francis Wilson, trustee, relating to the mat¬ 
ter of the lease of this property, did you have any other communi¬ 
cation or connection with the trustees or with Mr. Winslow person¬ 
ally? 

A. No, sir. I find several letters from Mrs. Patterson- 

Q. (Interposing.) I am calling your attention to a time since 
August, 1897. 

A. As I stated before, I had one interview with Mr. Winslow. 
That is the only one that I remember now, except the day we came 
over to the office of the justice of the peace. 

Q. Then, Mr. McCubbin, do your records or those of the Balti¬ 
more & Ohio Railroad Company show that from the date of the 1st 
lease, which was in 1872, up to and including the voucher sent in 
1897—Exhibit A. H. No. 7—th.e rent for this property was uniformly 
paid? 

A. Yes. 

Q. You have the vouchers therefor, have you not? * 

71 A. I have most of them here; some of them I could not 
get at because they were put away in boxes among the files. 

Mr. Johnson: Solicitors for the defendants admit that all rent 
under the several leases of this property has been fully paid. 

Q. Are there any other communications covering the time of the 
several leases from Mrs. Patterson and relating thereto ? 

A. I have a number of letters here from Mrs. Patterson to our 
treasurer asking prompt remittances of checks for the rent. She 
seemed to be rather anxious to get her rental nearly every six 
months. 

Q. Are these some of those letters ? 

A. Yes, sir; and I think I can find some more. 

Mr. Johnson : Solicitors for the defendants admit the genuineness 
of the batch of letters just produced from Eliza W. Patterson. 

Mr. Hamilton : Solicitors for the complainant here give said 
batch of letters, nineteen in number, in evidence. 
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Note. —And the same are herewith filed in evidence, respectively- 
marked Exhibits A. H. Nos. 20 to 38, inclusive. See pages 47 to 
48 of this record. 

Mr. Hamilton : Solicitors for complainant here give in evidence 
original letter dated Mattapoisett, Massachusetts, September 27,1897, 
from Francis Winslow to M. J. Colbert, copy of which is Complain¬ 
ant’s Exhibit No. 5 to the bill of complaint. 

Note. —And it is agreed between counsel that said copy 

72 (Complainant’s Exhibit No. 5 to the bill of complaint), after 
comparison by the examiner, may be referred to and consid¬ 
ered in evidence in lieu of the original to be returned to the com¬ 
plainant. 

Cross-examination. 

By Mr. Johnson : 

Q. I think you said, Mr. McCubbin, that you had one interview* 
with Mr. Francis Winslow ? 

A. I said that I remembered only one interview with him. 

Q. And that took place in Baltimore city, Maryland, either in 
your office or that of Mr. Bond—that is, in the offices of the Balti¬ 
more & Ohio Railroad Company ? 

A. That is my recollection. 

Q. As I understand it, on that occasion or prior to that occasion 
a dispute as to the rights of the Baltimore and Ohio Railroad Com¬ 
pany and of these trustees had already arisen ? 

A. I do not remember just the date of that interview with Mr. 
Winslow, and therefore I cannot say whether or not the dispute 
had arisen at that time. 

Q. Was not that interview in the fall of 1898? 

A. I think it was. 

Q. Do you recall that on that occasion Mr. Winslow, as you say, 
wanted to make an arrangement either to rent or lease the property 
at a higher rate of rental, or to sell on some different basis than that 
described in the lease ? 

A. That is my recollection. That interview, I know, was after the 
acknowledgment of the notice to Mr. Winslow. 

73 Q. And you declined to entertain propositions of that 
character at that time ? 

A. Yes. 

Q. So that the controversy to some extent had already com¬ 
menced between the officials of the Baltimore & Ohio Railroad 
Company and Mr. Francis Winslow on behalf of the trustees ? 

A. I think that was the opening of it. We did not understand, 
upon receipt of that letter from Mr. Winslow, that there was any 
controversy, but that Mr. Winslow merely preferred to sell than to 
lease the property. 

Q. At all events, when you did see Mr. Winslow, that is the sub¬ 
stance of what took place between you ? 

A. As I recollect, yes. 

6—1087a 
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Q. Do you recall that in that interview Mr. Winslow told you 
it was his idea that the Baltimore & Ohio Railroad Company had 
no rights under the lease, but that it was a matter about which he 
intended to consult counsel ? 

A. I think he did. 

Q. No agreement of any sort was ever reached between you and 
Mr. Winslow or the other trustees thereafter ? 

A. No agreement except the original agreement. 

Q. No agreement was reached after that ? 

A. No. 

Q. You became the real-estate officer of the Baltimore & Ohio 
Railroad Company in October, 1896 ? 

A. Yes. 

Q. Bo that }mu had nothing to do personally, with the 

74 preparation or execution of any of the four leases which have 
been given in evidence here ? 

A. None of the executed leases. 

Q. That is, those of 1872,1883, and 1888 and 1892 ? 

A. No. 

Q. All of the letters and other papers which you have produced 
here, I suppose, came properly into your custody as the real-estate 
officer of the Baltimore & Ohio Railroad Company ? 

A. Yes. 

Q. And such as did not come into your possession while you were 
that officer you found among the files when you took charge of. 
that department of the Baltimore & Ohio Railroad Company ? 

A. I think all of the letters which have been given in evidence 
here, excepting the letters of Mrs. Patterson, are letters to and 
from me. 

Q. But the letters from Mrs. Patterson and the leases that have 
been given in evidence here were in the files of that department? 

A. The letters were attached to the original vouchers and the 
leases were in the files of leases. 

Q. As the real-estate officer of the Baltimore & Ohio Railroad 
Company, they properly came into your custody when you took 
charge of that department? 

A. The leases themselves did, but the vouchers with the letters 
attached to them were on file with the treasurer, and I withdrew 
them from the files of the treasurer. 

Q. You are now the proper custodian of all papers per- 

75 taining to this matter, whether they arose during or before 
your holding of that office? 

A. Of all leases. 

Q. And the correspondence with respect to them ? 

A. And the correspondence with respect to the leases, but under¬ 
stand that I am not the custodian of the vouchers. That is a mat¬ 
ter for the treasurer. 

Q. The vouchers for the payment of money pertain to the treas¬ 
urer’s office ? 

A. That is right. 
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Q. But all other papers pertaining to this matter would be in 
your office, and you would be the present custodian of them ? 

A. Yes. 


Redirect. 


By Mr. Hamilton: 
•/ 


Q. Acting under my instructions, you have endeavored to bring 
down with you, for' the purpose of offering in evidence here, all 
papers relating to this matter ? 

A. Yes. 


Q. And you have done so ? 

A. Yes. 

Q. Is The Baltimore & Ohio Railroad Company, the complainant 
in this cause, ready at this time to purchase or to lease, under a re¬ 
newal of the lease, this property according to the terms of the old 
lease and the right of renewal of that lease which they claim ? 

A. Yes. 


J. D. McCUBBIN, Jr. 


Subscribed and sworn to before me this 14th day of November, 
1900. 


ALBERT HARPER, Examiner. 


76 Edward Stellwagen, being produced as a witness of 
lawful age for and on behalf of the complainant and being 
first duly sworn, deposes and says,: 

Direct examination. 


By Mr. Hamilton : 

Q. You are a member of the real-estate firm of Thos. J. Fisher & 
Co. in this city ? 

A. I am. 

Mr. Hamilton : I have here, Mr. Johnson, copies of correspondence 
produced by Mr. Stellwagen from the files of his office; do you re¬ 
quire production of the originals thereof? 

Mr. Johnson : Solicitors for the defendants waive production of 
the originals of , said correspondence and admit the genuineness 
thereof, but object to its admission in evidence as being irrelevant 
and immaterial to the issues in this case. 

Mr. Hamilton : Solicitors for complainant here give in evidence 
said correspondence, viz: 

Letter dated November 18,1887; F. Winslow to “ Dear Fisher; ” 

Letter dated November 23,1887; Thomas J. Fisher to Francis 
Winslow; 

Letter dated January 18,1888; F. Winslow to Thos. J. Fisher 
& Co.; 

Letter dated January 28,1888 ; Thos. J. Fisher & Co. to Francis 
Winslow; 
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77 Letter dated October 8, 1892; Thos. J. Fisher & Co. to 
Francis Winslow; 

Letter dated October 12,1892; Thos. J. Fisher & Co. to Francis 
Winslow; 

Letter dated October 15, 1892; F. Winslow to Thos. J. Fisher 
& Co.; 

Letter dated October 17,1892; Thos. J. Fisher & Co. to Francis 
Winslow; 

Letter dated October 17, 1892; Thos. J. Fisher & Co. to W. N. 
Bolling; 

Telegram dated October 18 (no year given); Thos. J. Fisher & Co. 
to W. N. Bolling; 

Letter dated February 15,1898; Hamilton & Colbert to Thos. J. 
Fisher & Co.; 

Letter dated February 16,1898; Thos. J. Fisher & Co. to Hamilton 
& Colbert; 

Letter dated February 17 (no year given); Eliza W. Patterson to 
Mr. Stellwagen; and 

Letter dated February 19,1898; Thos. J. Fisher & Co. to Eliza 
W. Patterson. 

Note. —And the same are herewith filed in evidence, respectively 
marked Exhibits A. H. Nos. 39 to 52, inclusive. See page 58 to 65 
of this record. 

Q. Have you, Mr. Stellwagen, any personal knowledge of the 
matters and things referred to in the correspondence, outside of those 
letters just given in evidence ? 

A. None whatever. 

Q. Had you any personal knowledge of the endorsement, 

78 “ Paj r to the order of the Riggs national bank, Francis Wins¬ 
low, trustee, per Thos. J. Fisher & Co., attorney,” on the back 

of this voucher made payable to the order of Francis Winslow, trus¬ 
tee, and given in evidence here as Exhibit A. H. No. 7 ? 

A. Nothing further than that is the endorsement of my firm, and 
the further information that our cash books discloses the fact that it 
was passed to the credit of Eliza W. Patte-son on the 16th of Feb¬ 
ruary, 1897; that information I got from the books of our firm and 
not from my personal knowledge. 

Q. It was passed to the credit of whom, do you say Y 
A. It was passed to the credit of Francis Winslow, trustee, and 
subsequently, three days thereafter, it was deposited to the credit of 
Eliza W. Patterson at the Riggs national bank. I am not sure how 
that account is opened on the ledger of our firm. 

Cross-examination. 

By Mr. Johnson : 

Q. This endorsement on this voucher, “ Pay to the order of the 
Riggs national bank, Francis Winslow, trustee, per Thos. J. Fisher 
& Co., attorney,” was that made by you or by some other member 
of your firm ? 
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A. It was made by Mr. Thomas M. Gale, a member of our firm. 

Q. Do you know of your firm having made any other endorse¬ 
ment on any order to pay money which was drawn to the order of 
Francis Winslow? 

79 A. I have no recollection as to how payments to us may 
have been drawn. At that time we were collecting rent gen¬ 
erally from the property of this estate, but not for this particular 
property. 

Q. Do you know of your firm ever having endorsed in a similar 
manner any draft, check, or order, or other instrument, for payment 
to Francis Winslow ? 

A. I have no knowledge of that either way. 

Q. Did you ever have from Mr. Francis Winslow at any time, as 
far as you personally know, any express authority, written or oral, 
to make any such endorsement ? 

A. Well, I will have to answer that, probably, in this way: that, 
we were collecting what rents were collected here in the District of 
this estate for Messrs. Cox, Jay, and Winslow, trustees, and we paid 
the proceeds over to Mrs. Eliza W. Patterson monthly, or at what¬ 
ever time they were collected, but not the rents from this particular 
piece of property. Now, that authority was a general authority 
that had been exercised for a long number of years without ques¬ 
tion. I do not know that we have any written authority for us to 
do it, but we simply went on and did it. As to this particular draft 
or voucher, Exhibit A. H. No. 7,1 have no personal knowledge ; as 
matter of fact, I was ill at home at the time; but if I had been 
there and requested to do this, Mr. Winslow being out of the coun¬ 
try, I would have felt that I had authority enough to collect that 
money for the beneficiary, Mrs. Eliza W. Patterson, as we had col¬ 
lected the rents of the estate for her. 

80 Q. The question is, as far as your personal knowledge goes, 
did your firm ever have any specific authority, oral or written, 

to endorse the name of Francis Winslow on any check, draft, or other 
order for the payment of money ? 

A. None but in the way I have just stated. 

Q. As I understand, then, you thought the' general authority of 
your firm, which had been previously and continuously exercised in 
the matter of the collection of rents of the Patterson estate, would, 
under the conditions then existing, have justified your firm in doing 
as was done in this instance ? 

A. Yes. 

Q. And that is, as far as you personally know, the only theory on 
which it would have been done ? 

‘ A. Yes. 

Redirect. 

By Mr. Hamilton : 

Q. You. have been engaged in the real-estate business in this city 
for a number of years ? 





46 THE BALTIMORE AND OHIO RAILROAD CO. VS, 

A. For about twenty-five } r ears. 

Q. Are you acquainted with lofcs 9,10,11, and 12, square 710, 
in this city ? 

A. I am. 

Q. Will you state what, in your opinion, is the fair value of that 
property ? 

A. Taking it in its entirety, I should say it was worth from sixty- 
five cents to seventy-five cents per square foot. 

Q. Have you. any knowledge of its rental value ? 

A. I have not. 

EDWARD J. STELLWAGEN. 


Subscribed and sworn to before me this 14th day of November, 
1900. 


ALBERT HARPER, Examiner. 


81 George E. Hamilton, of solicitors for the complainant, 
states as follows: 

I am one of the attorneys for the Baltimore & Ohio Railroad 
Company. 

In the latter part of January or the 1st of February, 1898, a letter 
from Mrs. Eliza W. Patterson, asking that there should be no delay 
in the payment of the rent for her property, which is involved in this 
controversy, was referred to me, with a statement that the Baltimore 
& Ohio Railroad Company had been informed that there had been 
some change in the trusteeship of the Patterson estate, and asking 
how this draft or voucher, Exhibit A. H. No. 7, should be made. 
Knowing that Thomas J. Fisher & Co., of this city, had some con¬ 
nection with the Patterson estate, I applied to them for information 
and was informed that Judge Cox was no longer an active trustee; 
that Mr. Francis Winslow, one of the trustees, was in Nicaragua, 
and that Mr. Augustus Jay, the other trustee, was in Paris. I was 
informed, also, by Thos. J. Fisher & Co. that they had heard from 
Mrs. Eliza W. Patterson in regard to getting this money, and that 
they were wilting, if the voucher was made to Francis Winslow, 
trustee, to endorse it as agents of such trustees and pass the money to 
the credit of Mrs. Eliza W. Patterson in her account. I reported 
this to the Baltimore office of the Baltimore & Ohio Railroad Com¬ 
pany, and the draft or voucher (Exhibit A. H. No. 7) was sent to me 
by Mr. Neal, then treasurer of that company, in a letter to 

82 our firm under date of February 14,1898, for the purpose of 
having it delivered to Thos. J. Fisher & Co., and this was 

accordingly done by me. 

At the time I did this I had no knowledge that there was any’ 
serious difficulty or contention about the renewal of the lease. All 
communication after the return to us of the lease that we had sent 
to Mr. Winslow in the preceding, summer had been conducted be¬ 
tween Mr. Winslow and the real-estate agent in Baltimore of the 
Baltimore & Ohio Railroad Company, and it was not, I think, until 
the following spring, when I knew of the return of Mr. Window to 
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this country, that I was informed that there was a controversy over 
this question.. 

GEO. E. HAMILTON. 

Subscribed and sworn to before me this 14th day of November, 
1900. 

ALBERT HARPER, Examiner. 


Mr. Hamilton : Solicitors for complainant here give in evidence 
this letter of Mr. Neal, just referred —. 

Note. —And the same is herewith filed in evidence, marked Ex¬ 
hibit A. H. No. 53. See page 65 of this record. 

(Adjourned to November 36,1900, Friday, 10 a. m.) 


83 November 20, 1900—Tuesday, 10 o’clock a. m. 

Met pursuant to agreement. 

Appearances: George E. Hamilton, Esq., of solicitors for the 
complainant; William G. Johnson, Esq., of solicitors for the defend¬ 
ants; also the examiner,-and— 

John D. McCubbin, Jr., who, being recalled as a witness of lawful 
age for'and on behalf of the complainant, further deposes and says: 

Direct examination. 

By Mr. Hamilton : 

Q. From the year 1888 to the year 1900 what was the financial 
condition of the Baltimore & Ohio Railroad Company ? 

A. From 1888 to 1896 it was fairly good. Then it went into the 
hands of receivers, and after that time, so far as ability to raise 
money was concerned, it was in a better condition than preceding 
that time. 

Q. From 1896 what was its financial condition ? 

A. Very good. 

Q. When did the Baltimore and Ohio Railroad Company go into 
the hands of receivers? 

A. In February, I think, or March, 1896; I do not remember the 
exact date. 

Q. When were the receivers discharged ? 

A. The 30th of June, 1899. 

Q. From along about the year-1894 or 1895 did the Baltimore & 
Ohio Railroad Company expend any money in the purchase of 
property in the District of Columbia ? 

84 A. Yes; lam not clear as to dates, but in the past few 
years the Baltimore <fe Ohio Railroad Company has expended 

about a million of dollars in purchasing property for a depot site 
and a new line of road into the city of Washington. 

Q. For permanent improvements and readjustment of its lines in 
4he city of Washington? 

A. Yes, sir; readjustment of its lines—-of the terminal. 
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Q. Would the purposes of readjustment of the lines of the Balti¬ 
more & Ohio Railroad Company in the city of Washington affect 
the tracks of the company over the property in controversy here? 

A. Yes; upon the construction of the proposed line the line over 
the Patterson property would be abandoned, and it was for that 
reason I preferred to make a lease rather than purchase the propt 
erty; although the company has always been in a position to make 
a purchase of this property, while I did not actually have the ap¬ 
propriation in hand, I could have raised the money at any time on 
two or three days 5 notice! 

Cross-examination. 


By Mr. Johnson : 

Q. The method of payment of rent since the Baltimore & Ohio 
Railroad Company has been a tenant of the property in controversy 
in this suit was by orders from one department of the company upon 
another? 

A, Yes. 

Q. And those orders were made payable to the trustees for 
85 the time being named in the lease ? 

A. Such is my recollection. 

J. D. McCUBBIN, Jr. 


Subscribed and sworn to before me this 20th day of November, 
1900. 


ALBERT HARPER, Examiner. 


William B. Turpin, being produced as a witness of lawful age 
for and on behalf of the complainant and being first duly sworn, 
deposes and says: 


Direct examination. 


By Mr. Hamilton : 

Q. You are a member of the real-estate firm of Plant & Turpin, 
in this city ? 

A. I am. 

Q. How long have you been a real-estate agent operating in this 
suit ? 

A. For twelve years. 

Q. In the conduct of your business have you had occasion to rent 
unimproved real property in this city ? 

A. I have. 

Q. Are you acquainted with lots 9,10,11, and 12, square 710, in 
this city? 

A. Only in a general way. 

Q. Is there among real-estate brokers in this city any ac- 
86 cepted rule of values to be derived from t the rental of unim¬ 
proved real property ? \ 

A. No, sir; the rule in such cases is to get aH you can and get 
what you can. 
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* 

Q. In your experience as a real-estate agent, do you know of any 
regulation that covers values in renting unimproved real property ? 

A. It has always been my rule to try to get as close to five per 
cent, on the fair value of propert}^ as I can get. 

Q. Does that include payment of taxes? 

A. That includes payment of taxes; that is, the rental on a five 
per cent, basis would throw the payment of taxes on the owner of 
the property. 

Q. And you have handled a good deal of unimproved real 
property ? 

A. Yes, sir; that is, several pieces. The rental of unimproved 
real property is not a frequent thing, and none of us get as much of 
it as we would like. 

Cross-examination. 

By Mr. Johnson : 

Q. The rental value of unimproved real property would be ma¬ 
terially affected by its location and the use it is to be put to, would 
it not ? 

A. Oh, yes—I do not know about the use it is to be put to. Its 
location, of course, would increase its value, and the five per cent, 
basis I have spoken of, of course, would raise the rent. 

Q. If a piece of unimproved real property was so situated that it 
was peculiarly adapted to some very important and valuable 
87 business and was the only property that could be utilized for 
that purpose, it would have a greater value than if it were 
a piece of property that had to be rented to anybody for whatever 
could be done with it? 

A. It would have a greater selling value. 

Q. How about the rental value ? 

A. I do not know that it would have a greater rental value, be¬ 
cause unimproved real property which can be used for certain pur¬ 
poses is worth only so much on the market. 

Q. Do you think that a piece of unimproved real property which 
lay on navigable water, and being the only landing place for vessels, 
would not have a greater rental value by reason of that fact than a 
piece of waste land somewhere in the body of the city ? 

A. I think my former answer covers that question. That ground 
would be valuable in its rental on a five per cent, basis, and that 
would carry you out well. 

Q. Then, it would not make any difference what the ground was 
worth if you only got five per cent, gross? 

A. I think I would be satisfied as a real-estate agent and broker 
with that. 

WM. B. TURPIN. 

Subscribed and sworn to before me this 20th day of November, 
1900. 


7—1087a 


ALBERT HARPER, Examiner. 




50 


THE BALTIMORE AND OHIO RAILROAD CO. VS. 


Note. —It is here stipulated and agreed between counsel that 
the area of the four lots in controversy is 41,975 square feet. 

ALBERT HARPER, Examiner. 

88 Note. —It is further stipulated and agreed between counsel 
that Complainant’s Exhibit No. 7 to the bill of complaint in 

this cause is a true copy of the receipt by Messrs. Carlisle and John¬ 
son, attorneys for trustee, to the Baltimore & Ohio Railroad Com¬ 
pany, under date of January 5,1900, for $1,133.31, paid on account 
of rents, etc., and that said exhibit may be referred to and considered 
in evidence in this cause. 

Mr. Johnson : Solicitors for the defendants here give in evidence 
certified copy of the last will and testament of Catherine Pearson, 
deceased, being Defendants’ Exhibit No. 2 to the answer of the de¬ 
fendants to the bill of complaint in this cause. 

And also certified copy of decree passed June 13,1892, in equity 
cause No. 13707, of Cox, trustee, vs. Patterson et al ., supreme court, 
District of Columbia, relieving Judge Cox from the office of trustee, 

* being Defendants’ Exhibit No. 3 to the answer of defendants to the 
bill of complaint in this cause. 

Note. —And it is further stipulated and agreed between counsel 
that Defendants’ Exhibit No. 4 to the answer of defendants in this 
cause is a" true copy of the draft of lease submitted by counsel for the 
complainant to the defendant Francis Winslow for execution in 
1897, and that said exhibit may be referred to and considered in evi- 
dence in this cause. 

And thereupon solicitors for complainant‘and for the defendants 
respectively announce the testimony in this cause closed. 

ALBERT HARPER, Examiner. 

89 Appendix op Exhibits. 

* 

Exhibit A. H. No. 1. 

Hot Springs, Va., Aug. 8, ’97. 
Mr. J. D. McCubbin, ag’t, Baltimore, Md. 

Dear Sir: Your letter of the 4th inst. has been forwarded to me 
at this place. 

I am no longer one of the trustees of Mrs. Patterson. Air. Winslow 
attends to her affairs. Mr. Jay is in Europe. Mr. Winslow’s ad¬ 
dress is Newbern, N. C.; but he is somewhere at the North, I be¬ 
lieve, at this time. I suppose that a letter addressed to him at New- 
bem will reach him at some time, and there will be no difficulty 
about the renewal of the lease. 

Y’rs, &g.j WALTER S. COX, 

1636 I St., Wash’n. 

(Stamped: Office of the real-estate agent B. & O. R. R., Aug. 10, 
1897.) 











FRANCIS WINSLOW ET AL. 


51 


90 Exhibit A. H. No. 2. 

John K. Cowen and Oscar G. Murray, receivers Baltimore and Ohio 

railroad. 

Office of real-estate agent. 

' Baltimore, Md., August 10th, 1897. 

Walter S. Cox, Francis Winslow, and Augustus Jay, trustees of Mrs. 
Eliza Patterson. 

Gentlemen: I beg to notify you that the Baltimore and Ohio 
Railroad Company desires to renew for a further term of five (5) 
years the lease dated October 17th, 1892, between Walter S. Cox, 
Francis Winslow, and Augustus Jay, trustees of Mrs. Eliza. Patter¬ 
son, of the first part, and the Baltimore and Ohio Railroad Com¬ 
pany, of the second part, of all those lots of ground in the city of 
Washington, District of Columbia, known as lots numbered nine, 
ten, eleven, and twelve, in square numbered seven hundred and ten. 
Very truly yours, J. D. McCUBBIN, Jr., Agent. 

Sent to Francis Winslow, Newbern, N. C. 

91 Exhibit A. H. No. 3. 

• Washington, D. C., Sept. 27, .1897. 

To the Baltimore & Ohio R. R. Co., Baltimore, Md. 

Gentlemen : In reply to your letter in relation to the renewal of 
the lease of the lots in square 710 of this city, I beg to say that we 
are now prepared to convey the property with a perfect title, and 
prefer executing such conveyance to renewal of the lease. 

Very truly yours, FRANCIS WINSLOW, Trustee . 

Exhibit A, H. No. 4. 

John K. Cowen and Oscar G. Murray, receivers Baltimore and Ohio 

railroad. 

Office of real-estate agent, Baltimore, Md. 

Subject: Lease from Walter S. Cox et al., trustees, lots 9,10,11, and 

12, square 710, Washington, D. C. 

July 31,1897. 

Messrs. Hamilton and Colbert, 512 F street N. W., Washington, 
D.C. 

Gentlemen: I enclose copy of above lease and certain corre¬ 
spondence. 

92 While the lease provides for the privilege of renewing the 
same, three months after receipt of a notice from the lessor, it 

occurs to me that, on account of the possibility of a notice not reach- 
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ing this office, it would be well to provide for the renewal of the 
lease. 

Will you kindly arrange and oblige ? 

Very truly yours, J. D. McCUBBIN, Jr. 

Exhibit A. H. No. 5. 

John K. Cowen and Oscar G. Murray, receivers Baltimore & Ohio 

railroad. 

Office of real-estate agent. 

Baltimore, Md., August 4 th, 1897. 
Messrs. Hamilton & Colbert, counsel, Washington, 

Gentlemen; 1 have sent notice (copy attached) to Mr. Francis 
Winslow, care Thomas J. Fisher, 1824 F street northwest, Washing¬ 
ton, D. C. Will you kindly prepare a new lease and arrange for its 
execution? The present lease provides for a conveyance to the 
Baltimore & Ohio Railroad Company, but as the company may de¬ 
sire to have this property conveyed to the Real Estate and Improve¬ 
ment Company, I would suggest that you insert clause covering that 
point. 

We are trying to reduce all six per cent, rentals by borrowing at 
a lower rate of interest, and by having the lease provide for a con¬ 
veyance to the Real-Estate and Improvement Company we would 
avoid the necessity for a release from the trustees of the B. & 0. gen¬ 
eral mortgage. 

Very truly yours, J. D. McCUBBIN, Jr. 

93 Exhibit A. H. No. 6. 

This agreement, made this 17th day of October, in the year 
eighteen hundred and ninety-two, between Walter S. Cox, Francis 
Winslow and Augustus Jay, trustees of Mrs. Eliza Patterson, of the 
first part, and the Baltimore and Ohio Railroad Company, of the 
second part, 

Witnesseth, that the said parties of the first part, in consideration 
of the rents hereinafter reserved, do hereby demise, lease and to 
farm-let, unto the said party of the second" part all those lots of 
ground in the city of Washington, in the District of Columbia, known 
as lots numbered nine (9), ten (10), eleven (11), and twelve (12), in 
square numbered seven hundred and ten (710), containing about 
forty-one thousand nine hundred and seventy-five square feet. 

To have and to hold to the said party of the second part, its suc¬ 
cessors and assigns, for the full term of five years from the first 
day of August eighteen hundred and ninety-two, yielding and pay¬ 
ing therefor yearly, and for every year the sum of seven hundred 
' and fifty-five dollars. And the said parties of the first part 
hereby agree to and with the said party of the second part that at 
any time during the term aforesaid, on payment to them by said 





party of the second part of the sum of twelve thousand five hundred 
and ninety-two dollars, they will convey the premises aforesaid to 
said party of the second part, its successors and assigns—(memo¬ 
randum attached:) or to the Real Estate and Imp. Co. of B. C. 

or such other person or body corporate as said railroad 
94 Company may designate and requestr—) by a good and suf¬ 
ficient deed in fee-simple with all the title and estate therein 
of the said parties of the first part; and, further, that at or 
before the expiration of the term aforesaid, at the request of the 
said party of the second part, its successors and assigns, they 
will renew the lease with the same agreements and privileges 
as herein contained for another term of five years or until such 
time as the said parties of the first part shall be prepared 
to convey the said premises as hereinbefore agreed, with the 
perfect title in fee-simple thereto, and in case said party of the second 
part shall omit to make said request, at or before the expiration of 
said term, the said party of the first part is required to notify said 
party of the second part of the expiration of the said term, and re¬ 
quire it to exercise" its election to renew said lease, and the privilege 
of renewing the same as aforesaid shall continue for three months 
after such notice. 

In witness whereof, the said parties of the first part have here¬ 
unto set their hands and seals, and the party of the second part has 
caused its corporate name to be hereunto subscribed by Orland 
Smith, its vice-president, and its corporate seal to be hereunto affixed, 
on the day and year first above written. 

-. [seal.] 

(S’d) FRANCIS WINSLOW, 

Trustee, [seal.] 

Witness: 


HERMAN E. GASCH, 

As to F. W. 

- : —. [seal.] 

THE BALTIMORE & OHIO 
RAILROAD CO., 

By-—, Vice-President. 


■j Secretary. 


Attest: 
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95 

Form A. D. 604. 


Exhibit A. H. No. 7. 


John K. Cowen and Oscar G. Murray, receivers. 

The Baltimore and Ohio Railroad Co. to Francis Winslow, trustee 

of Eliza W. Patterson, Dr. 

Real-estate department; dep’t No., 2405; month of January, 1898. 

Address: c /*o Eliza W. Patterson, 1321 18th St. N. W., Washing¬ 
ton, D. C. 

Date of bill. 

Feb’y 1st. For six months’ ground rent of lots Nos. 9,10, 

11, & 12, square 710, Washington, D. C., being 
from August 1st, 1897, to Feb’y 1st, 1898. $377 77 

W. N. B. 


Approved for the receivers. 
OSCAR G. MURRAY. 
WILD. 

Approved. 

M. N. GREENE, 

Gen’l Mgr > 


Approved. 

J. D. McCUBBIN, Jr., 
Real-estate Agent. 

Approved for payment. 

G. W. BOOTH, 

• General Auditor. 


$377.77. Baltimore, Md., Jan. 29,1898. 

Pay to the order of Francis Winslow, trustee of Eliza W. Patter¬ 
son, three hundred & seventy-seven & dollars, in full settlement 
of the above audited voucher. A. F. DUNLEY, 

Auditor of Disbursements. 

To W. H. Ijams, treasurer Baltimore & Ohio railroad, Balti¬ 
more, Md. 

'Written across the face:] For receivers. 

'Written across the face in red ink:] Accepted. Payable at 
Citizens’ national bank, Baltimore, Md., when properly endorsed. 
W. H. Ijams, treasurer. 

[On the back.] 

Audit No. 24795. 


The Baltimore and Ohio Railroad Co., real-estate department, 
month of January, 1898. $377.77, favor of Francis Winslow, trustee 
of Eliza W. Patterson, c / o Eliza W. Patterson, 1321 18th St. N. W., 
Washington, D. C. 

Treasurer’s charge. Accounts payable. 

Examined and passed Apr. 5,1898. 

A. L. DUNHAM, 

Special Master . 
C 1 . 

E.T. Feb. 16,1898. 

Jan. 29,1898. 

Receivers B. & O. R. R. Co., aud’r of disb’ts’ office, Jan. 29, 1898. 
Voucher issued. 
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All endorsements to be made on this side. 

Pay to the order of the Riggs national bank. 

FRANCIS WINSLOW, Trustee, 

Per THOS. J. FISHER & CO., Attorney. 

The Riggs national bank of Washington, D. C. Endorsement 
guaranteed. 

Pay Nat’l Bank of Baltimore or order. 

THE RIGGS NATIONAL BANK OF 
WASHINGTON, D. C. 

A. T. BRICE, Cashier. 

Rec’d payment. 

H. H. O’CONNELL, Cashier. 
Treasurer for receivers B. & 0. R. R. Paid Feb. 17,1898. 
Received payment. 

J. THOS. SMITH, Cashie)'. 

96 Exhibit A. H. No. 8. 

1321 18th St., West Washington, Jan’y 12th, ’98. 

Mr. Ijams, treasurer of Balto. & Ohio R. R. Co.: 

I will thank you to send me the rent due the first of Feb’y (semi¬ 
annual payment) for the use of my property on 1st Str., Washing¬ 
ton, N. W., as early as possible after it is due. Mr. Winslow, one of 
the trustees, is away, but Judge Walter Cox will sign the receipt. 
Yours truly, ELIZA W. PATTERSON. 

(Stamped : Receivers B. & 0. R. R. Co., auditor’s office, Jan. 29, 
1898. Voucher issued. 24795.) 

Exhibit A. H. No. 9. 

1321 18th St., Washington, Jan’y 27th. 

Mr. Ijams. 

Dear Sir : Will you be so kind as to send me the check, $377.77, 
semi-annual rent for my property^ occupied bj r the Balto. & Ohio 
R. R., due Feb’y 1st, 1899, directed to me, 1321 18th St., Washing¬ 
ton, and oblige ? 

Yours truly, ELIZA W. PATTERSON. 

97 Exhibit A. H. No. 10. 

1321 18th St., Washington, Feb’y 3rd, 1898. 

Mr. Ijams. 

Dear Sir : I sent back to. you the draft that you sent me on the 
28th Jan’y, of $377.77, from Baltimore & Ohio R. R. Co for rent due 
me. The draft was made out to Mr. Francis Winslow, trustee. You 
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have always heretofore made out the draft either to me or all three 
trustees. In writing you I told you that Mr. Francis Winslow was 
at present in Nicaragua, and I could not send the draft to him for 
his signature, and therefore I could not draw the money. I there¬ 
fore returned the draft to you, requesting that you have it made out 
to Cox, Jay & Winslow. Judge Cox & Mr. Jay will sign it and I 
can get the money. 

I hope you got the draft all right. I sent it to you on the 1 st 
Feb’y. Hoping I will hear from you soon, I remain, 

Yours truly, ELIZA W. PATTERSON. 

Exhibit A. H. No. 11. 

1321 18th St., Washington, Feb'y 5th , 1898. 

Mr. Ijams. 

Dear Sir : I returned to you a few days ago the draft which you 
sent me for the rent of my property on First St., Washington, by the 
railroad company of Balto. & Ohio of $377.77. The draft was made 
out to Mr. Francis Winslow, trustee, and I could not draw it, 
98 as Mr. Winslow is in Nicaragua, and I could not send it so far 
away to him, fearing it might be lost. I therefore returned 
it to you, with the request that you would sign it, as you always 
have done heretofore, Cox, Jay, & Winslow, trustees. Judge Cox 
& Mr. Jay are both here, so that they can sign it at once and I could 
have the money. 

By giving prompt attention to this small matter of business you 
will greatly oblige, 

Yours trulv, ELIZA W. PATTERSON. 

Exhibit A. H. No. 12. 

* 

John K. Cowen and Oscar G. Murrav, receivers. 

Treasurer’s office, Baltimore and Ohio railroad. 

F. H. H.—“ B.” Baltimore, Md., January 20,1899. 

Mr. Francis Winslow, trustee for Eliza W. Patterson, Newberne, 

N.C. 

Dear Sir : We remitted to you on August 12,1898, to Newberne, 
N. C., our voucher No. 960 for $377.77. Kindly advise if you have 
received this voucher, as our record show- the voucher is still un¬ 
paid. 

Yours truly, W. H. IJAMS, 

R., 


Treasurer. 
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99 Exhibit A. H. No. 13. 

New Milford, Conn., January 25th, 1899. 

Mr. J. D. McCubbin, Jr., Baltimore & Ohio building, Baltimore, Md. 

My Dear Mr. McCubbin : I have received from Carlisle & John¬ 
son their opinion as to the status of the lots in square 710. Briefly, 
they hold that the old lease is inoperative, first, because it was never 
properly executed, and, second, no matter how executed, it lapsed in 
August, 1897. The result is, as expressed by them, that the road is 
a tenant by sufferance, and the tenancy can be terminated by ordi¬ 
nary process in a magistrate’s court. 

As I explained to you, I have no disposition to do anything ad¬ 
verse to the interests of the road, but I hope the company will 
understand ni}^ position as a trustee: I will be very glad to assist, as 
far as my influence goes, in making a lease for the future upon 
equitable terms, or if the road prefers to purchase, we will very will¬ 
ingly consider any proposition that they may make, either for the 
lots or the whole square. 

Yours very truly, FRANCIS WINSLOW. 

100 Exhibit A. H. No. 14. 

John K. Cowen and Oscar G. Murray, receivers Baltimore and Ohio 

railroad. 

Office of real-estate agent. 

Baltimore, Md., February 28th, 1899. 

Jan’y (?) " 

Francis Winslow, Esq., New Milford, Conn. 

Dear Sir: I beg to acknowledge receipt of your favor of the 25th 
instant, and note that your counsel claims that the railroad com¬ 
pany is a tenant by sufferance, etc., etc. 

On the other hand, our counsel advises me that we have the right 
to tender the money and demand a deed, but as I do not have an 
appropriation for this particular purchase, we prefer to arrange a 
lease, say, for two years, with the privilege of another year, at the 
same rental as the present lease, leaving out, if you prefer, the op¬ 
tion to purchase.- 

This will tide us over until after the reorganization, when w r e will 
be in better shape to arrange for the purchase of the lot, if it is found 
to be necessary for our purposes. 

Very truly yours, J. D. McCUBBIN, Jr. 

101 Exhibit A. H. No. 15. 

New Milford, Conn., January 31st, 1899. 
Mr. W. H. Ijams, treas. B. &. 0. R. R., Baltimore, Md. 

Dear Sir : I am in receipt of your letter of January 20th in rela¬ 
tion to the voucher for rent for the premises in Washington. The 
8—1087a 
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voucher was received, but, pending advice of counsel, no action was 
taken in regard to it. 

I am advised that the company are and for some time have been 
only tenants at sufferance, and I have notified Mr. McCubbin of that 
fact and invited a proposition from the company. 

Pending a more definite arrangement than now exists, I do not 
feel justified in accepting payments without the company's full 
understanding of my position, and have therefore suspended action 
on the voucher. 

Yours very truly, FRANCIS WINSLOW, Trustee. 

102 Exhibit A. H. No. 16. 

New Milford, Conn., Feb. 1 5th, 1899. 

J. D. McCubbin, Esq., real-estate agent B. & 0. R. R., Balto., Md. 

Dear Sir : I am in receipt of your letter of the 28th ult., con¬ 
taining proposition to lease the lots in square 710, Wash’n, and beg 
to say that I do not feel justified in accepting it. 

We prefer to sell the property rather than lease it, but neither in 
case of sale or lease could we be governed by conditions or prices 
existing some twenty-five years ago. 

As this matter has been pending now something over a year and 
a half, I will be much obliged if the company will come to some 
definite conclusion with regard to it. 

Yours very truly, FRANCIS WINSLOW. 

Exhibit A. H. No. 17. 

John K. Cowen and Oscar G. Murray, receivers Baltimore and 

Ohio railroad. 

Office of real-estate agent. 

Baltimore, Md., April 18,1899. 

Mr. Francis Winslow, New Milford, Conn. 

Dear Sir : Replying to your letter of the 11th instant to Mr. 
J. D. McCubbin, Jr., I beg to advise that Mr. McCubbin has been 
away from town since receipt of your letter. He is expected back 
the first of next week, when it will be brought to his attention. 

Very truly yours, C. H. MORAN. 
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103 Exhibit A. H. No. 18. 

John K. Co wen and Oscar G. Murray, receivers, Baltimore and Ohio 

railroad. 

Office of real-estate agent. 

Baltimore, Md., April 21,1899. 

Francis Winslow, Esq., trustee, New Milford, Conn. 

Dear Sir : Continued absence has prevented me from answering 
your letter of March 11,1899. I have again submitted the questions 
involved to our law department, and am advised that, in the opin¬ 
ion of our counsel, the Baltimore & Ohio Railroad Company has 
the right to exercise the right given it under the agreement of Octo¬ 
ber 17,1892, to purchase the lots in square 710, Washington, D. C.- 
The Baltimore & Ohio Railroad Company is now ready to pay 
the sum of $12,592.00, the purchase price named in said agreement, 
and all rent due Up to the date of transfer, and now offers to pay 
said sum upon the execution and delivery to it of a proper deed for 
the property. Will you please inform me if you are willing to ac¬ 
cept said sum and convey the property? The Baltimore and Ohio 
Railroad Company is ready to accept a deed and pay the purchase- 
money at any time and place you may appoint. 

Very truly yours, J. D. McCUBBIN, Jr., Agent. 

104 Exhibit A. H. No. 19. 

New Milford, Conn., April 27,1899. 
Mr. J. D. McCubbin, Jr., c/o Baltimore & Ohio R. R. office, Balti¬ 
more, Md. 

Dear Sir : I am in receipt of your letter of April 21st, containing 
an offer of $12,592.00 by the company for the lots in square 710, and 
beg to say that we decline the proposition made. 

While your letter of the 21st inst. does not definitely say so, I pre¬ 
sume it to mean that the company declines both the propositions 
made in my letter of March 11th, and unless I hear from you to the 
contrary will consider such to be the fact. 

I will be obliged if you will advise me as to what action you now 
suggest in the premises. 

Very truly yours, FRANCIS WINSLOW. 

Exhibit A. H. No. 20. 

1446 N St., Washington, Aug. 4 th, 1884. 
Treasurer of the Balt. & Ohio Railroad Company. 

Dear Sir : Will you please enclose the check for the semi-annual 
interest on the lease j r ou have on my property in this city to 

105 mv present address, 1446 N St. N. W., and oblige, 

" Yours truly, ELIZA W. PATTERSON, 

Heir of the Estate of Catharine Pearson, 
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(Stamped: Baltimore & Ohio R. R. Co., auditor’s office, Aug. 8, 
1884. Warrant issued.) 15454. 

$377.77, six months’ ground rent, Wash’n. W. H. Ijams, treas. 

Exhibit A. H. No. 21. 

1446 N St., Feb'y 17th, 1886. 

Mr. Ijams, treasurer of B. & 0. R. R. Co.: 

Mrs. E. W. Patterson respectfully requests that the semi-annual 
interest due on the lease of her property to the B. & 0. R. R. Co. on 
the 18th Feb’y, 1886, shall be paid at your earliest convenience and 
check remitted to her at her present residence, 1446 N Str. N. W., 
Washington city, D. C. . 

This property belongs to the estate of Catharine Pearson, of which 
Mrs. E. W. Patterson is the heir. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Feb. 19,1886. Voucher issued.) 17288. 

106 Exhibit A. H. No. 22. 

Magnolia, Mass., July 5th, 1886. 

Mrs. E. W. Patterson will be obliged to the treasurer of the Balt. 
& Ohio R. R. Company if he will have the check for the payment 
of the semi-annual interest upon the lease of her . property sent to 
her at this place, care of Mr. Roberts, Sea View Cottage, Magnolia, 
Mass. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Aug. 7,1886. Voucher issued.) 39021. 

Last payment, Feb’y 19, ’86, for 6 mo. ending Feb’y 1, ’86. Rec’d, 
#17288, $377.77. 

W. H. Ijams, tr., $377.77, due 1 Aug., ’86. 

Paid by check No. 1786, 3rd, N. Y. 

N. S. PENDLETON. 

t 

% 

Exhibit A. H. No. 23., 

Asheville, July 21st, 1886. 

Mr. Ijams. 

Dear Sir : Will you be so kind to send to me to my present ad¬ 
dress, Asheville, North Carolina, the check for the semi-annual pay¬ 
ment of ground rent of my property leased to .the Balt. & Ohio 
R. R. Company, due the first of August, 1887, & oblige, 

Yours truly', ELIZA W. PATTERSON. 

Mr. Ijams, treasurer of Balto. & Ohio R. R. Co., Baltimore, Md. 

W. H. Ijams, tr., $377.77. Citizens’ check No. 104,052. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Aug. 3,1887. Voucher issued. 50265.) 
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107 Exhibit A. H. No. 24. 

Washington, Feb'y 1st, 1887. 

Mrs. Patterson presents her compliments to the treasurer of the 
Balt. & Ohio R. R. Company, and requests that he will forward to 
her the semi-annual payment for the ground rent of her property 
occupied by the Metropolitan branch of that road, now due. 

Mrs. CARLISLE P. PATTERSON, 

1446 N St. N. W. 

Last payment, August 7,1886, for 6 mos. ending July 1, ’86. 

Rec’d, #39021, $377.77. 

$377.77. W. H. Ijams, tr. Citizens’ check No. 101,120. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Feb. 2,1887. Voucher issued. 19235.) 


Exhibit A. H. No. 25. 

s Asheville, Jan’y 26,1888. 

Mr. Ijams. 

Sir: Will you kindly forward the semi-annual payment for the 
lease of my property, $377.77, to the Balt. & Ohio R. R. Company, 
due Feb’y 1st, to me at this place, Asheville, North Carolina, where 
I am residing at present, & oblige, 

Yours respectfully, ELIZA W. PATTERSON. 

W. H. Ijams, tr., Washington, D. C. Citizens’ check # 107,402. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Feb. 1,1888. Voucher issued. 16008.) 


108 Exhibit A. H. No. 26. 

* 

Asheville, August 1st, 1888. 

Mr. Ijams. 

Sir : Will you please to send the check $377.77, ground rent, for 
property lease to Balto. & Ohio Railroad Company, due August 1st, 
to me to this place, Asheville, North Carolina, Buncombe Co;, and 
oblige, 

Yours respectfully, ELIZA W. PATTERSON. 

W. H. Ijams, tr., Washington, D. 0., estate of Catharine Pearson. 
Citz. check #110,742. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Aug. 3,1888. Voucher issued. 39410.) 
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Exhibit A. H. No. 27. 

Jamestown, July 15th, 1889. 

Mr. Ijams: 

I am now at Jamestown, Rhode Island, and will thank } T ou to 
have the semi-annual payment of ground rent due Aug. 1st by the 
Balt. & Ohio Company for my property on 1st Str. northeast, Wash¬ 
ington, D. C., $877.77, forwarded to me at this place, care of 
Mrs. Tenant, box H, P. 0. 

Yours respectfully, ELIZA W. PATTERSON, 

Heir of the Estate of Catharine Pearson , Deceased. 

Last payment, Feb. 5, ’89, for 6 mos. ending Feb. 1, ’89. Rec., 
15081, $377.77. 

(Stamped: Auditor of disbursements, B. & ,0. R. R. Co., Jul-19, 

1889. Baltimore & Ohio R. R. Co., auditor of disb’ts office, Aug. 
1,1889. Voucher issued. 34937.) 

109 Exhibit A. H. No. 28. 

San Francisco, Cal., Janu’y 11th , 1,890. 
Mr. Ijams, treasurer of the Baltimore & Ohio R. R. Company : 

I will thank you to enclose the check for the payment of the semi¬ 
annual interest due Feb’y 1st, 1890, upon property rented from me 
by the B. & O. R. R. Company, $377.77, to Judge Walter S. Cox, of 
Washington, one of my trustees, as heir to the estate of Mrs. Cath¬ 
arine Pearson, deceased. The check requires the signature of one 
of the trustees. I am spending the winter in San Francisco, Cal., 
and it will be more convenient to have the check sent to him direct 
rather than to me out here. He will sign it and send the receipt to 
you and deposit the check to my credit in Riggs & Co.’s bank, - 
Washington. Hoping that there will be no difficulty about the 
money for the semi-annual rent being paid promptly, I remain 
yours, 

ELIZA W. PATTERSON. 

Please notify me when the payment is made Feb’y 1st, 1890. 

Last payment, Aug. 1, ’89, for 6 mos. ending Aug. 1, ’89. Rec., 
34937, $377.77. 

(Stamped: Auditor of disbursements B. & O. R. R. Co., Jan. 20, 

1890. Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, Feb. 1, 
1890. Voucher issued. 12662.) 

110 Exhibit A. H. No. 29. 

Jamestown, Rhode Island, July 1st, 1890. 

Mr. Ijams. 

Dear Sir: I will thank you to forward to me, Mrs. E. W. Patter¬ 
son, at this place, Jamestown, R. I., the check for $877.77, the semi- 
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animal rent for property lease from the estate of the late Catharine 
Pearson, due 1st August, by the Balt. & Ohio R. R. Company. I 
will sign the receipt for the same and return it to you, the treasurer 
of the Balt. & Ohio R. R. Company. 

Very truly yours, ^ ELIZA W. PATTERSON. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office 
Jul- 25, 1890. Voucher issued. 33100.) 

Exhibit A. H. No. 30. 

Germany, Langen Schwalbach, July 14th, 1891. 
Mr. Ijams, treasurer of Balt. & Ohio R. R. Co.: 

Will you please send the check for the semi-annual payment of 
the rent for the property on 1st Str. N. E., Washing- city, to the 
estate of Mrs. Catharine Pearson, $377.77, to Lt. Francis Winslow, 
trustee, for his signature, to Mattapoisett, Mass., and oblige, 

Yours truly, . ELIZA W. PATTERSON. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Aug. 8, 1891. Voucher issued. 38579.) 

Ill Exhibit A. H. No. 31. 

Langen Schwalbach, Germany, July 13th, 1892. 
Mr. Ijams, treasurer of Balt. & Ohio Railroad Co. 

Dear Sir : I will thank you to send the check for the semi-annual 
payment of the rent for my property on 1st Str.'N. E., Washington, 
D. C., to Lt. Francis Winslow, trustee, for his signature, to Newberne, 
North Carolina, $377.77, due August 1st, 1892, and oblige, 

Yours truly, ELIZA W. PATTERSON. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Aug. 1,1892. Voucher issued. 4298.) 


Exhibit A. H. No. 32. 

1705 New Hampshire Avenue, Washington, D. C. 

Mr. Ijams. 

Dear Sir : Will you please to send the check due Feb’y 1st, 1894, 
for semi-annual rent of my property on 1st Str. N. E. to Balt. & Ohio 
R. R. Co., to Francis Winslow, Esq., trustee, Newberne, North Caro¬ 
lina, for his signature. 

Yours truly, ELIZA W. PATTERSON. 

(Stamped: Baltimore & Ohio R. R, Co., auditor of disb’ts’ office, 
Jun-3,1893. Voucher issued. 27466.) ' 
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112 Exhibit A. H. No. 33. 

Jamestown, R. I., Aug. 21 st, 1893. 
W. N. Bolling, Esq., R. est. dept., B. & 0. R. R., Baltimore, Md. 

Dear Sir : Will you please send check for rent of the lots in sq. 
710, Wash’n, D. 0., due estate of Catharine Pearson, to me at the 
above address, and oblige, 

Yours truly, FRANCIS WINSLOW. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Aug. 26,1893. Voucher issued. 7138.) 

Exhibit A. H. No. 34. 

♦ 

North Hatley, 

Province of Quebec, Canada, July 1 1th, 1895. 
Mr. Ijams, treasurer of Balt. & Ohio R. R. Company. 

Dear Sir : Will you be so kind as to forward the check for the 
rent of my property to the Balt. & Ohio R. R. Co. due August 1st, 
1895, to me or to my trustee, Lt. Francis Winslow, to this place, 
care of Mrs. Addie Le Baron, North Hatley, province of Quebec, 
Canada. 

Yours truly, ELIZA W. PATTERSON. 

(Stamped : Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Aug. 1,1895. Voucher issued. 4152.) 

113 Exhibit A. H. No. 35. 

1321 18th Str., Washington, D. C., Jan’y 7th , 1896. 
Treasurer of Balt. & Ohio R. R. Company: 

The semi-annual rent for my 1st Str. property will be due Febr’y 
1st, 1896. I will be much obliged to you if you will send the draft 
for the amount, $377.77, to Mr. Francis Winslow, trustee of my 
mother’s estate, Mrs. Catharine Pearson, to Newberne, North Caro¬ 
lina, where he is at present, for his signature. 

Yours truly, ELIZA W. PATTERSON. 

Mr. W. N. Bolling, R. E. A. Please note treasurer. 

(Stamped: Baltimore & Ohio R. R. Co., auditor of disb’ts’ office, 
Feb. 1,1896. * Voucher issued. 28829.) 

Exhibit A. H. No. 36. 

North Hatley, 

Province of Quebec, Canada, July 15th, 1896. 
Mr. Ijams, treasurer of Balt. & Ohio R. R. 

Dear Sir : I will thank you to forward to me at my present ad¬ 
dress, at the head of this note, the check for the interest due me for 
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rent of my property to the Balt. & Ohio R. R. Co., in Washington, 
D. C., August first—semi-annual rent, $377.77. 

Yours truly, ELIZA W. PATTERSON. 

Mrs. Eliza W. Patterson, care of Charles Jackson, North Hatley, 
province of Quebec, Canada. Mr. Francis Winslow, who is here, 
will sign the check before presenting it to bank for collection* 
Resp’y referred to Mr. W. N. Bolling, R. E. A., for his information. 
Ass’t treas’r, H. 8,13, ’96. 

(Stamped: Receivers B. & 0. R. R. Co., AudT of disb’ts’ office, 
Aug. 21,1896. Voucher issued. 5080.) 

114 • Exhibit A. H. No. 37. 

1321 18th Str., Washington, Jan’y 9th, 1897. 
Mr. Ijams, treasurer of Balt. & Ohio Railroad Co. 

Dear Sir : The interest upon the money due me by the Balt. & 
Ohio Railroad Company for the use of my property on 1st Str. east, 
in Washington, D. C., Feb’y 1st, 1897—I will thank you to send the 
check to Mr. Francis Winslow, trustee, for his signature—to him at 
Newberne, North Carolina. 

ELIZA W. PATTERSON. 

(Stamped: Receivers B. & 0. R. R. Co., aud’r of disb’ts’ office, 
Jan. 25,1897. Voucher issued. 21626.) 

Exhibit A. H. No. 38. 

Sandwich, Mass., July 23rd, 1897. 

Mr. Ijams. 

Dear Sir : Will you be so kind as to forward to me at this place 
the semi-annual rent due Aug. 1st for the use of my property on 1st 
Str. northwest, in Washington ? 

Mr. Winslow, trustee, is here with me and will sign the check 
here. Please address me : Mrs. Eliza W. Patterson, Sandwich, Mass., 
care of Mrs. Joseph Miller. 

Yours truly, ELIZA W. PATTERSON. 

For Mr. McCubbin. W. H. I.,. tr. 7, 26. 

■ (Stamped: Receivers B. & 0. R. R. Co., aud’r of disb’ts’ office, 
Aug. 6,1897. Voucher issued. 3882.) 

115 Exhibit A. H. No. 39. 

Norfolk, Va., Nov. 18,1887. 

Dear Fisher : Will you please let one of your clerks, as soon as 
possible, look over the record books in the record office and see if a 
lease from Cox, or Cox, Jay, & Winslow, to the B. & 0. R. R. is re¬ 
corded ; and, if so, when it expired ? 

If I am not mistaken, the lease was made in 1881 or 1882, and 
9—1087 a 
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was for 5 years, with privilege of renewal. I want to make them 
renew at "once, and we are required to give notice of expiration. 
Please let me know the result of your interview with Glover. I 
saw him for a minute, and he appeared dreadfully frightened. Let 
me know about Hillyer also, and if you have made deposit to my 
credit, as I may want to draw on it next week. Two days’ investi¬ 
gation here is of a very encouraging nature. Address Elizabeth 
Citv. 

v Yours truly, F. WINSLOW. 


Exhibit A. H. No. 40. 

Thomas J. Fisher & Co., real-estate brokers, &c. 

Washington, D. C., Nov. 23rd, 1887. 
Lieutenant Francis Winslow, U. S. N., Elizabeth City, N. C. 

Dear Lieut.: Your favor of Nov. 18 th dated at Norfolk, Va., 
duly received. 

We have had the records examined and do not find any lease re¬ 
corded to the B. & 0. R. R. Co. We enclose herewith a copy 
116 of the original lease, together with a letter from Mr. Bolling, 
their engineer, under date of Jan. 25th, 1883, which will prob¬ 
ably afford ail the information you desire on the subject. 

Mr. Glover, as well as myself, are very much averse to going into 
stock speculation, but will deposit $100 each at Riggs & Co.’s, subject 
to your order, to be used in the preliminary investigation in regard 
to the oyster fields, the status of which can be determined after the 
question has been settled whether oysters can be cultivated on the 
land in question. There will be no difficulty in selecting other de¬ 
sirable parties here who will go into the arrangement as soon as I 
hear from you. 

Very truly yours, THOS. J. FISHER. 

Exhibit A. H. No. 41. 

Raleigh, N. C., Jan. 18,1888. 
Messrs. Thos. J. Fisher & Co., Washington, D. C. 

Dear Mr. Fisher : Yours of the 17th has just been rec’d. I think 
I had better leave the matter of Graham’s renewal to you. You can 
decline or not, using me as authority, as you think most advisable. 
I suppose there has been no impairment of security. 

Will you please let me know whether in executing a lease (to the 
B. & 0. R. R.) it is necessary to acknowledge before a notary public 
and attach certificate of clerk of court or merely sign? 

I guess the R. R. question will not be settled this Congress, either. 

Am just up here and in a mess of arrears of work. 

Yours truly, F. WINSLOW. 
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Exhibit A. H. No. 42. 


Thomas J. Fisher & Co., real-estate brokers, &c. 


Washington, D. C., January 28 th, 1888. 

Lieutenant Francis Winslow, U. S. N., care agricultural department, 
Raleigh, N. C. 


Dear Lieutenant: Your favor of the 18th of Jan. was duly 
received; also the three deeds which were sent us by Mr. Jones, the 
notary. 


In the matter of renewal of the Graham’ notes, being for small 
amounts, we notified him that they will have to be paid when due, 
as it is best to get your funds in larger sums, these notes being under 


In executing the lease to the B. & 0. we do not think it would be 
necessary to acknowledge before a notary public, as a signature wit¬ 
nessed is all that is necessary. Still, as railroad people are some¬ 
times very particular about such matters, if you have a notary 
handy it might be just as well to have him take your acknowledg¬ 
ment. 

Very truly yours, THOS. J. FISHER & CO. 

Exhibit A. H. No. 43. 

Thomas J s Fisher & Co., real-estate brokers, &c. 

Washington, D. C., October 8th } 1892. 
Francis Winslow, Esq., Newberne, N. C. 

Dear Sir : Herewith we hand you duplicate leases with the 
B. & 0. R. R. Co. for lots in square 710. Please execute these leases 
and return to us and we will forward them to the R. R. Co. 

Very trtily yours, THOS. J. FISHER & CO. 

MALONE. 


118 * Exhibit A. H. No. 44. 

Thomas J. Fisher & Co., real-estate brokers, &c. 

Washington, D. C., October 12 th, 1892. 
Mr. Francis Winslow, Jamestown, Rhode Island. 

Dear Sir : We beg to hand you herewith a letter received by us 
from Mr. J. Miller, making an offer of $50 per mouth for the part 
of square 710 leased by the B. & 0. R. R. Co. 

* * * (Not legible in press copy book.) * * * 

We sent you a few days ago duplicate leases for the portion of 
this square leased by the B. & 0. R. R. Co. 

We forwarded these leases to Newberne, North Carolina. 

Have you as yet received them ? 

Very truly yours, THOS. J. FISHER & CO. 

MALONE. 

Dictated: • 

j: j. m. 
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Exhibit A. H. No. 45. 

Jamestown, R. I., Oct. 15,1892. 

Messrs. Tho-as J. Fisher & Co. 

Dear Sirs: I enclose B. & 0. leases. Will you please compare 
with the original lease and see that they correspond before deliver¬ 
ing. I have not a copy at hand, but I suppose Mr. Hamilton has, 
and if not I think the lease has been recorded. 

We do not care to accept Mr. Miller’s office, it not being high 
enough. We will give him a lease for a term of years for $1,200 
per an. 

Yours truly, F. WINSLOW. 


119 Exhibit A. H. No. 46. 

Thomas J. Fisher & Co., real-estate brokers, &c. 

Washington, D. C., October VIth, 1892. 
Mr. Francis Winslow, Jamestown, R. I. 

Dear Sir : We beg to acknowledge receipt of your favor of the 
15th inst., enclosing duplicate leases with the B. & 0. R. R. Co. 
We will forward same at once. 

Yours very truly, THOS. J. FISHER & CO. 

MALONE. 

Dictated: 

J. J. M. 


Exhibit A. H. No. 47. 

Thomas J. Fisher & Co., real-estate brokers, &c. 

Washington, D. C., October Ylth, 1892. 
Mr. W. N. Bolling, B. & 0. R. R. Co., Baltimore, Md. 

Dear Sir : We beg to hand you herewith duplicate leases for lots 
9, 10, 11, & 12, square 710, executed by Francis Winslow, Esq. 
Kindly acknowledge receipt. 

Yours very truly, THOS. J. FISHER & CO. 

MALONE. 

Dictated: 

J. J. M. 


120 Exhibit A. H. No. 48. 

Telegram. 

Washington, D. C., 18 October , —. 
W. N. Bolling, B. and 0. R. R., Balto., Md.: • 

Only Winslow and Jay represent Patterson estate. Cox resigned— 
no successor appointed—-leaving other two to act; "Jay’s address, 
sec’y American legation, Paris, France. 

THOS. J. FISHER & CO. 
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Exhibit A. H. No. 49. 

Washington, D. C., February 15,1898. 
Messrs. Thomas J. Fisher & Co. 

Gentlemen : The enclosed letter from Mr. Neal, assistant treasurer 
of the B. & O. R. R. Company, together with draft in the Patterson 
matter, is forwarded to you for your information. Kindly endorse 
the draft and deposit in vour bank for collection. 

Yours very truly/ HAMILTON & COLBERT. 

Exhibit A. H. No. 50. 

Thomas J. Fisher & Co., real-estate brokers, etc. 

Washington, D. C., Feb. 16th, 1898. 
Messrs. Hamilton & Colbert, 512 F street, city. 

Gentlemen : We beg to acknowledge the receipt of your favor of 
the 15th inst. enclosing draft of the B, and 0. Railroad Company 
for $377.77 in payment of rent for lots in square No. 710 for six 
months from August 1st, 1897, to February 1st, 1898, which amount 
has been passed to the credit of Mrs Eliza W. Patterson. 

Yours truly, THOS. J. FISHER & CO. 

M. 

F. P. M. 

121 Exhibit A. H. No. 51. 

1321 18th, FeVy 1 7th, —. 

Mr. Stellwagen. 

Dear Sir : Mr. Hamilton told me that the check, $377.77, of the 
Balt. & Ohio R. R. Company for the semi-annual rent for my prop¬ 
erty on 1st Str. east has been paid to you as agent for Mr. Winslow”, 
to whom the check was made out, &, as he was not here to sign the 
check, I could not get the money. I do not understand why the 
check was not made out, as it has always been for years, to the three 
trustees, so that when one was absent either of "the others would 
sign & I get the money at once. Now that it has been paid to 
Fisher & Co., agent, to my account, I will thank you to have it 
placed to my credit in Riggs national bank, so that I can draw upon 
it without further delay. 

Yours truly, ELIZA W. PATTERSON. 

Exhibit A. H. No. 52. 

Thomas J. Fisher & Co., real-estate brokers, <fcc. 

Washington, D. C., Feb. 19th, 1898. 
Mrs. Eliza W. Patterson, 132118th street, city. 

Dear Madam : Your letter to our Mr. Stellwagen has been re¬ 
ceived, and, as he is at home sick, we have this day taken the liberty 
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of attending to the matter for you, and herewith enclose deposit 
slip on the Riggs national bank for $377.77, amount of the B. and 0. 
Railroad Company’s check. 

Very truly yours, THOS. J. FISHER & CO.. 

T. M. G. 

1 enc. 

122 Exhibit A. H. No. 53. 

John K. Cowen and Oscar G. Murray, receivers. 
Treasurer’s office, Baltimore and Ohio railroad. 

C. W. R. u B.” 

Baltimore, Md., February 14 th, 1898. 

Messrs. Hamilton & Colbert, 512 F St. N. W., Washington, D. C. 

Gentlemen: Your letter of the 9th inst., addressed to Mr. J. D. 
McCubbin, Jr., real-estate agent, regarding the voucher in favor of 
Francis Winslow, trustee, has been referred to me by Mr. McCubbin. 
Following your suggestion, I enclose you herewith the voucher 
which I will be obliged if you will turn over to Messrs. Thomas J. 
Fisher & Co., having them indorse it “ Francis Winslow, trustee, 
per Thomas J. Fisher & Co., attorneys,” and deposit it in their bank 
for collection at the Citizens’ national bank, Baltimore. 

Yours most truly, J. M. NEAL, 

Ass’t Treasurer. 

123 I hereby certify that the foregoing depositions (comprising 
sixty-five typewritten pages, together with the appendix of 

exhibits thereto), were taken down by me in shorthand, as an exam¬ 
iner in chancery, from the statements when and as uttered by the 
deponents thereof; that the same were thereafter transcribed by me 
and reduced to typewriting, and thereupon read and subscribed by 
the respective deponents thereof in my presence. 

I further certify that the exhibits in said appendix are true copies 
made by me from the originals thereof. 

I further certify that my fee of $— for taking, certifying, and re¬ 
turning said depositions, with the exhibits thereto, has been paid to 
me by the complainant. 

And I further certify that I am not of counsel nor in anywise in¬ 
terested in this cause. 

ALBERT HARPER, 
Examiner in Chancery. 
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124 Opinion of Justice Barnard. 

Filed Feb. 25,1901. 

In the Supreme Court of the District of Columbia. 

The Baltimore and Ohio Railroad Com-") 

pany, Complainant, Uo. 21764. Equity. 

Francis Winslow et al., Defendants. J « 

Mrs. Catherine Pearson, by her will, executed in 1862, devised cer¬ 
tain real estate to three trustees for the sole and separate use of her 
daughter, Mrs. Eliza W. Patterson, during her life, she to occupy, 
possess, and use the same and receive all the income therefrom, with 
power in the trustees to sell and convey any of the estate for the 
purpose of changing the investment, if she should request the same, 
in writing signed by her in the presence of a witness and attested 
by such witness. The trustees on August 1, 1872, a few years after 
Mrs. Pearson’s death, signed a lease of certain vacant lots in square 
710 to the complainant company. 

These lots contained about 41,975 square feet of ground, and the 
rental per annum was $755.55, and the lease was for a term of five 
years, with a privilege of purchase at any time during the term for 
$12,592 and a right of renewal for another term of five years. 

The complainant company took possession of said lots under the 
said contract, and has remained in possession until the present time 
and has paid the yearly rental as therein agreed. 

No formal renewal appears to have been made of said 

125 lease, but on February 1, 1883, the trustees and Mrs. Patter¬ 
son executed a similar lease to said company for a term of 

five years from August 1,1883, with the same privileges of purchase 
and renewal. 

On January 30,1888, a further lease was signed by the trustees 
and said company for a term of five years from August 1,1887, with 
like privilege of purchase and renewal, but this was not signed by 
Mrs. Patterson. 

No renewal was had of this lease, but October 17,1892, a similar 
lease was signed by one of the trustees, although purporting to be 
made by all three, and containing* the same privileges of purchase 
and renewal and being for a term of five years from August 1,1892. 
This lease does not appear to have been signed by the company, but 
it was acted upon by the company as if it had been signed by it. 
This lease expired August 1,1897, but the privilege of renewal, if 
not exercised during the term by the lessee notifying the lessors of 
its election to renew, was to extend for three months after notifica¬ 
tion of the lessee bv the lessors of the expiration of the lease., 

August 4,1897, the company’s agent wrote to the trustees that 
said lessee desired to renew the lease for another term of- five years. 
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This letter reached Judge Cox, who was one of the original trustees, 
at Hot Springs, Virginia, and he on August 8,1897, wrote the agent 
of the company that he was no longer a trustee, and gave the ad¬ 
dress of Mr. Winslow, one of the substituted trustees, who was then 
acting. 

On August 10,1897, the same notice was sent to Mr. Winslow, 
and on September 27,1897, he replied that they were then prepared 
to convey the property with a perfect title, and preferred 

126 executing such conveyance to renewal of the lease. No 
renewal was therefore had and no arrangement made for the 

purchase, the company preferring to lease at that time, but the same 
rental was thereafter paid by the company to Mrs. Patterson for a 
period of six months, by means of a draft to the order of Mr. Wins¬ 
low, one of the trustees, which was not personally endorsed by such 
trustee, but by Fisher and Company, who supposed they were au¬ 
thorized to do so, or that their act in so doing would be approved 
by the said trustee, they being his agents and agents for the estate 
of Mrs. Patterson. Thereafter other payments were accepted by 
said trustee, under stipulation that their acceptance should be with¬ 
out prejudice to any rights of the parties. 

Finally the company notified the trustees that it was ready to 
purchase the property on the terms stated in the said leases, but 
the trustees declined to sell. They had previously offered to lease 
for six years, at $1,500 a year, which the company declined to ac¬ 
cept. 

Not being able to agree, the trustees brought suit before a justice 
of the peace for possession of said lots in March, 1900, aiid judgment 
was given for possession, and an appeal was taken by the company, 
and the case is now pending in this court, being No. 43895, law. 

In August, 1900, said trustees filed suit in this court, No. 44106, 
law, for use and occupation of said lots from August 1,1897, claim¬ 
ing $6,500, with interest, which suit is still pending. 

The company, claiming it has the right of renewal and purchase 
under the facts, filed its bill to enjoin the prosecution of these two 
suits at law, and prayed for a decree requiring said trustees to con¬ 
vey said lots for the price and on the terms stated in said 

127 lease of August 1,1872. 

An injunction 'pendente lite was granted, and, pending the 
final hearing, the company has been paying the rental as fixed by 
the said leases, but without prejudice. 

Testimony has been taken, and the cause now is presented for 
final decree. 

It is contended by counsel for the defendants herein that there 
never was any contract between the trustees and the railroad com¬ 
pany which had any binding force, so far as the purchase of this 
property was concerned, because at most it was only an option and 
lacked mutualitv as a contract, and because it was made with trus- 
tees under a will, in a manner not authorized by the will. 

It is further contended that even if the formalities prescribed by 
the will had been observed, that the long delay in accepting the. 
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option and the advance in value of the ground would make it in¬ 
equitable for the court to now decree specific performance. 

It seems clear, from a careful reading of the will of Mrs. Pearson, 
that she did not intend that any of the real estate in which the 
beneficial interest was devised for life to her daughter, Mrs. Patter¬ 
son, should be sold except for change of investment, and that such 
sale could only be made at the request of the life tenant, manifested 
in a definite manner, as therein provided. 

All persons dealing with the property were bound to take notice 
of the provisions of this will and of the powers of the trustees and 
the life tenant. 

If the trustees and the life tenant had undertaken to sell and con- 
vey the property in any other way, such contract, fairly made, 

128 could no doubt have transferred said property to a purchaser 
for the term of the life estate of Mrs. Patterson, but at her 

death the remaindermen could assert their title. 

Neither the life tenant nor the remaindermen are parties to this 
suit and could not be bound by any decree herein against the trus¬ 
tees. If the trustees, however, have acted within the scope of their 
powers, they would be bound by such action. Should any question 
exist as to the action of the trustees being beyond the scope of their 
powers, then it would seem to be necessary and proper that the per¬ 
sons most interest- in raising that question should be before the 
court, and they ought to be made parties. 

Rule 38 of the equity rules provides that the beneficiaries may 
be dispensed with in suits concerning real estate which is vested by 
devise in trustees competent to sell, and to give discharges for pro¬ 
ceeds of sale, and for rents and profits. 

That is hardly this case, for the will seems to provide that the life 
tenant alone shall have power to give an acquittance to tenants for 
rent or income, and she alone can authorize the trustees to sell any 
• of the property devised. This rule, then, does not seem sufficient to 
warrant the court in making a decree affecting the rights of the 
beneficiaries under this will when they are not made parties. 

Waiving that point, however, I am unable to find any substantial 
ground from the evidence in this case on which a decree for com¬ 
plainant could be based if the proper parties were before the court. 

As stated by the Court of Appeals in Jones v. Holladay, 2 App. D. C., 
289, “ He who contracts with a trustee must do so at his risk.” 

129 The course of dealing for the many years since the first 
lease in this case was made has, no doubt, bound all parties 

to the rental to be paid, at least until such time as objection may 
have been made to a longer continuance of the arrangement, but I 
am unable to find that any valid contract was made for a sale either, 
in the first instance, by any of said contracts of lease or by ratifica¬ 
tion by the cestui que trust thereafter, such as was expressly provided 
by the will and such as is required to be proven before a court of 
equity will decree specific performance. 

I do not wish to be understood as expressing any opinion as to the 
effect of continued occupancy after the expiration of any lease, under 
10—1087a 
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the-facts in this-case, with reference to the amount of the rental to be 
paid. That is a matter which the court can determine on the law 

Without extending this opinion further, I am convinced that the 
complainant is not entitled to the relief prayed on the facts shown 
in this case, and I am therefore constrained to dismiss the bill. 

JOB BARNARD, Justice. 


130 Final Decree. 

Filed Feb. 28,1901. 

In the Supreme Court of the District of Columbia. 

Baltimore & Ohio Railroad Company^ 

vs. 

Francis Winslow, Augustus Jay, and 
The American Security and Trust Com¬ 
pany, Substituted Trustees under the 
Will of Catharine Pearson. 

This cause came on to be heard at the January term and was ar¬ 
gued by counsel; and thereupon, upon consideration thereof, it is 
this 27th day of February, A. D. 1901, ordered, adjudged, and de¬ 
creed as follows: That the injunction heretofore ordered in this 
cause be, and the same hereb}^ is, dissolved, and that the bill of com¬ 
plaint be, and the same hereby is, dismissed, with costs, and that the 
defendants have execution therefor as at law; and from this decree 
an appeal is in open court prayed by and allowed to the complain¬ 
ant. 

JOB BARNARD, Justice. 
Memorandum. 

March 14,1901.—Appeal bond filed. 


No. 21764. In Equity. 
J 


181 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia , 



I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
130, inclusive, to be a true and correct transcript of the record, as 
prescribed by rule 5 of the Court of Appeals of the District of 
Columbia, in cause No. 21764, equity, wherein The Baltimore and 
Ohio Railroad Company is complainant and Francis Winslow et al. 
are defendants, as the same remains upon the files and of record in 
said court. 
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In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 18th day of April, 
Columbia. A. D. 1901. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1087. The Baltimore and Ohio Railroad Co., appellant, vs. Francis 
Winslow et al. Court of Appeals, District of Columbia. Filed Apr. 
19,1901. Robert Willett, clerk. 
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No. 1087 . 

THE BALTIMORE AND OHIO RAILROAD COMPANY, 

Appellant, 


FRANCIS WINSLOW ET AL. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT. 

By act of Congress dated July 25,1866 (14 Stat.* p. 250), 
the Baltimore and Ohio Railroad Company was authorized 
to extend into and within the District of Columbia its Metro¬ 
politan branch, and in 1872, when the work of construction 
of said branch road was under way,, the line of said branch, 
as projected, ran through the corner of square numbered 
seven hundred and ten (710), in the city of Washington, and 
it became useful for the company to acquire for the purposes 
of a right of way lots numbered nine (9), ten (10), eleven (11), 
and twelve (12), in said square. . . , 
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It appears that negotiations for the purchase of said lots 
were entered upon by and between the said company and 
Carlisle P. Patterson, William H. Phillips, and Walter S. Cox, 
the original trustees under the will of Catherine Pearson, de¬ 
ceased, to whom certain real estate, including the lots referred 
to, had been devised in trust for the sole and separate 
use of Mrs. Eliza W. Patterson, a daughter of said Cath¬ 
erine Pearson, for life, she to occupy, possess, and use 
the same, and to receive all the income therefrom, with the 
power in the trustees to sell and convey any of the estate for 
the purpose of changing the investment, if she should request 
the same in writing, signed by her in the presence of wit¬ 
nesses and attested by such witnesses, and in the event of 
the death of said Eliza W. Patterson said estate was to 
be held by the trustees for the benefit of any child or chil¬ 
dren or the issue of anv child or children of the said Eliza 
W. Patterson, all of which is fully set forth in the will re¬ 
ferred to (Bee., pp. 27, 28, 29). Mrs. Eliza W. Patterson is 
still living, as are also several of her children. 

It appears that in the negotiations above referred to 
$12,592 had been agreed upon as the purchase price, when it 
was discovered that the trustees were unable to make a valid 
conveyance and transfer of the property, and thereupon it 
was agreed by them to lease the specified lots to the com¬ 
pany, and accordingly a lease was executed by and between 

the trustees in the words and figures following: 

> 

“This agreement made this first day of August, in the 
year eighteen hundred and seventy-two, between Carlisle P. 
Patterson, William H. Philip and Walter S. Cox, trustees, of 
the first part, and the Baltimore and Ohio Railroad Com¬ 
pany, of the second part, witnesseth: 

“ That the said parties of the first part, in consideration of 
the rents hereinafter reserved, do hereby demise, lease, and 
to farm let, unto the said party of the second part, all those 
lots of ground in the city of Washington, in the Dis¬ 
trict of Columbia, known as lots numbered nine (9), ten 
(10), eleven (11) and twelve (12) in square numbered 
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seven hundred and ten (710), containing about forty-one thou¬ 
sand nine hundred and seventy-five square feet; to have and 
to hold to the said party of the second part, its successors 
aiid assigns for the full term of five years from the first day 
of August, instant, yielding and paying therefor yearly 
and for every year the sum of seven hundred and fifty- 
five iVo dollars. And the said parties of the first part 
hereby agree to and with the said party of the second 
part, that at any time during the term aforesaid, on pay¬ 
ment to them by said party of the second part of the sum of 
twelve thousand five hundred and ninety-two dollars, they 
will convey the premises aforesaid to said party of the second 
part, its successors and assigns, by a good and sufficient deed 
in fee-simple, with all the title and estate therein of the said 
parties of the first part; and further that at or before the 
expiration of the term aforesaid, on the request of said 
party of the second part, its successors and assigns, 
they will renew this lease, with the same agreements and 
privileges as are hereiu contained for another term of five 
years or until such time as the said parties of the first part 
shall be prepared to convey the said premises as hereinbefore 
agreed, with a perfect title in fee-simple thereto; and in case 
said party of the second part shall omit to make said re¬ 
quest, at or before the expiration of said term, the said party 
of the first part is required to notify said party of the second 
part of the expiration of said term, and require it to exer¬ 
cise its election to renew said lease, and the privilege of re¬ 
newing the same as aforesaid shall continue for three months 
after such notice. 

“ In testimony whereof said parties of the first part have 
hereunto set their hands, and the president of said c< 
has here affixed his signature on the first day of 
1872. 


ompany 

August, 


“ (Signed in duplicate.) 

“ C. P. Patterson, 

“ William H. Philip, 

“Walter S. Cox, 

“ Trustees of Cath. C. Pearson's Will. 
“ The Baltimore and Ohio Railroad 
Company, 

“ By John W. Garrett, President.” 



/ 
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On February 1,1883, a lease similar to the one above was 
entered into between said trustees, or their successors, of the 
first part, for in the meantime Messrs. Patterson and Philip 
had been succeeded by Messrs. Jay and Winslow, and the 
Baltimore and Ohio Railroad Company, of the second part, 
and tills lease was signed also by Mrs. Eliza W. Patterson. 

In 1888 a similar lease was executed by said trustees and 
the Baltimore and Ohio Railroad Company (Rec., p. 24). 

On the 17th day of October, 1892, a similar lease was • 
signed by Francis Winslow, trustee, it appearing from the 
record that at that time Judge Cox had resigned as trustee 
and the other trustee, Mr. Jay, was absent in Paris. This 
lease signed by Mr. Winslow was delivered to the company 
and the rents paid and accepted throughout its term. 

In August, 1897, the company notified Mr. Winslow, the 
only trustee whose address they could obtain, of its desire to 
renew the lease of these lots (Rec., p. 11) and forwarded to 
him a copy of the lease to be executed by him. This was 
returned to company’s counsel by Mr. Winslow (Rec., p. 11), 
together with the more formal notice referred to (Rec., p. 51), 
which reads as follows: 

“ Washington, D. C., Sept. 27,1897. 

“ To the Baltimore & Ohio R. R. Co ., Baltimore , Md. 

“ Gentlemen : In reply to your letter in relation to the 
renewal of the lease of the lots in square 710 of this city, I 
beg to say that we are now prepared to convey the property 
with a perfect title, and prefer executing such conveyance to 
renewal of the lease. 

“ Very truly yours, Francis Winslow, ' Trustee.” 

A copy of the lease was forwarded at that time to Mr. 
Winslow ’(Rec., pp. 52, 53); the rent under said lease was 
paid by the lessee every six months, August and February ; 
the rent for the six months from the first of August, 1897, 
to February 1, 1898, became due; a voucher therefor was 
made payable to Francis Winslow, trustee of Eliza W. Patter- 
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son, and sent to Mr. Winslow, care Thomas J. Fisher & Com¬ 
pany, this city, Fisher & Company being at that time the 
agents of said estate, for property other than that described 
in these proceedings. At this time it happened that Mr. 
Winslow was absent in Nicaragua, and the voucher was sent 
to Mrs. Eliza W. Patterson, who under the terms of the will of 
Catherine Pearson was the recipient of the rents from the 
property. Mrs. Patterson returned said voucher to the com¬ 
pany, requesting that one should be made payable to herself, 
Judge Cox, and the other trustees, as had been done, accord¬ 
ing to her letter, for many years, in order that. she. might be 
able to obtain the money thereon. The company declined to do 
this, but upon arrangement between Mrs. Patterson, Thomas J. 
Fisher & Company, and the Baltimore and Ohio Railroad 
Company the voucher of Francis Winslow, above referred 
to, was endorsed Francis Winslow, by Thomas J. Fisher & 
Company, attorneys, and on such endorsement the money 
was obtained by Mrs. Patterson. When the next install¬ 
ment of rent became due in August, 1898, Mr. Winslow 
declined to negotiate the voucher for rent, claiming that 
the rights of the company had been terminated by his 
notice in September of 1897, above referred to, and that 
the company was then occupying the property as tenants by 
sufferance. The mone} r received by Mrs. Patterson, how¬ 
ever, for the rent for the first six months was not returned 
by Mr. Winslow. The company denied the contention 
of Mr. Winslow and insisted on its rights as lessee, claiming 
that the notice of September 27,1897, given by Winslow, 
was not in sufficient form and contained no definite refusal 
to renew the lease, but simply asserted a readiness to convey 
and a preference to sell rather than to lease; that the suc¬ 
ceeding vouchers for rent, forwarded to Mr. Winslow, trustee, 
and made payable to his order, were retained until January 
5,1900, when they were returned to the company and a 
check given for the aggregate amount thereof under the 
agreement that the payment of the amount and its accept- 
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ance should be without prejudice to the rights of the parties 
respectively, and this agreement appears in the record. 

Under this agreement negotiations were conducted for a 
settlement of the differences between the parties, but with¬ 
out success, and the company’s position is fully set forth in 
a letter dated February 18,1899, from J. D. McCubbin to 
Francis Winslow, trustee. 

On January 23, 1900, the offer of the trustees, made 
through Messrs. Carlisle and Johnson, to rent the lots re¬ 
ferred to at $1,500 a year, was declined in a communication 
to be found on page 13 of the record. 

On March 9,1900, the trustees under the will of Catherine 
Pearson began suit against the complainant, The Baltimore 
and Ohio Railroad Company, before O’Neal, justice of the 
peace, for the possession of the lots referred to. Without 
trial, judgment was entered for the plaintiff, and the cause 
appealed to the supreme court of the District of Columbia, 
and docketed as suit at law No. 43895. 

On August 15,1900, the trustees brought suit against the 
company in the supreme court of the District of Columbia, 
at law, No. 44106, for the use and occupation of said lots, 
claiming $6,500, with interest from the 16th day of April, 
1900. 

On the 4th day of October, 1900, the Baltimore and Ohio 
Railroad Company filed its bill in these proceedings; where¬ 
upon the’ defendants were restrained, as prayed in the bill 
(Rec., p. 14), until further order, to be made, if at all, after a 
hearing fixed for October 15. On the 15th of October the 
defendants’ answer was filed, and, upon hearing the restrain¬ 
ing order referred to, was continued until the final hearing 
of the cause. Testimony was thereupon taken by the com¬ 
plainant, and in January the case was argued before Mr. 
Justice Barnard, who, on February 25,1901, dismissed the 
bill for the reasons stated in his opinion (Rec., pp. 71 to 74, 
inclusive). 
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II. 

ASSIGNMENTS OF ERROR. 

1. The court below erred in dismissing the complainant’s 
bill. 

2. The court erred in holding that the trustees under the 
will of Catherine Pearson were without power to make the 
contract of lease and sale with the Baltimore and Ohio Rail¬ 
road Company, as set forth in said bill. 

III. 

BRIEF OF ARGUMENT. 

The grounds of the decision of the court are not very 
definitely set forth in the opinion, and are the matter of in¬ 
ference rather than of direct statement. 

In considering the question at issue between the com¬ 
plainant and the defendants in this suit, it should be borne 
in mind that the contract of lease and sale related to a right 
of way which the company had at the time a right to acquire 
by condemnation, and that the arrangement made was evi¬ 
dently made in a spirit of accommodation by both parties, to 
avoid the proceedings necessary to condemn. The sum 
named in the first lease as the price at which the property 
would be sold was the price agreed upon at the time, and the 
first lease seems to have been signed without the expressed 
^assent of the life tenant, Mrs. Patterson. The second lease, 
however, was not only executed by the trustees, but by Mrs. 
Patterson, the life tenant, and, while the subsequent leases 
were not executed by her, it appears that she received the 
rental from the property, and that at least twice a year she 
wrote to the company, reminding them of the approaching time 
of payment and often urging immediate action in the premises. 
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Mrs. Patterson, therefore, was not only acquainted with the 
provisions of the lease, including the right to purchase by 
the company, but she knew of the continuance of the rela¬ 
tion between the company and the trustees by reason of the 
several leases, and she ratified by her conduct the acts 
of the trustees and enjoyed the benefits of those acts. It 
will be seen from the record that until 1892 all of the leases 
were signed by all of the trustees. The lease of the 
17th day of October, 1892, was only signed by one of 
the trustees, Mr. Winslow, and by him sent to the company, 
and acted upon by the company as if it had been exe¬ 
cuted by it. At this time there were only two trustees, 
Mr. Winslow and Mr. Jay, Judge Walter S. Cox having re¬ 
signed some time prior to that date, and Mr. Jay at the time 
was in Paris, where he was, it appears, connected with the 
American legation. The rents under this lease were regu¬ 
larly paid .by the company on vouchers payable to the order 
of Francis Winslow, trustee of Eliza W. Patterson, and ad¬ 
dressed to Mr. Winslow, care of Eliza W. Patterson, and the 
money received by Mrs. Patterson. It will appear from Mrs. 
Patterson’s letters that when she would write to the company 
(Rec., p. 55) it would be as follows: 

“ 1321 18th St., Washington, Jan’y 27 th. 

“ Mr. Ijams. 

“ Dear Sir : Will you be so kind as to send me the check, 
1377.77, semi-annual rent for my property occupied by the 
Balto. & Ohio R. R., due Feb’y 1st, 1899, directed to me, 
132118th St., Washington, and oblige, 

" Yours truly, Eliza W. Patterson.” 

A great deal of stress is laid upoii the fact that the leaser 
last referred to was signed by only one of the trustees—Mr. 
Winslow. As a matter of fact—and it appears from all of 
the correspondence—Winslow was the managing trustee, and 
at this time the only trustee in this country. As shown from 
the record, Mr. Jay, the other trustee, was continuously ab¬ 
sent in Paris, and apparently was a trustee in name only 
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and Winslow had the authority to receive these drafts made 
payable to his order and to collect and apply the proceeds. 
In other words, from the written acts and transactions 
evidenced in writing, Winslow w r as the agent of the other 
trustee for the purpose of attending to this business, and his 
acts with regard to the lease of 1892 will be considered the 
acts of the other trustee. 

Tiffany and Bullard on the Law of Trust and Trus¬ 
tees, p. 539 et seq. 

Ex parte Rigby, 19 Ves., p. 463. 

Sinclair vs. Jackson, 8 Co wen, p. 543. 

Bowers vs. Seegers, 8 W. S., 222. 

Abbott vs. The Rubber Company, 33 Barb., p. 579. 

Leggett vs. Hunter, 19 N. Y. Rep. (5 Smith), p. 445. 

Messeena vs. Carr, 9 L. R. Eq., 260. * 


In Messeena vs. Carr, supra , the court said : 

“ I had some doubts at first whether, as the discretion was 
to be exercised by the two trustees, and only one had acted, 
.the discretion had been properly exercised; but I have come 
to the conclusion that as the other trustee approved and 
sanctioned what was done by the one who made the pay¬ 
ments, no breach of trust was committed.” 

And actions unauthorized, when performed by a single 
trustee, in respect to the trust estate, may be subsequently 
ratified and validated, either in writing or in pais , by his 
cotrustee. 

Insurance Company vs. Chase, 5 Wallace U. S., p. 512. 

Blanchard vs. Waite, 28 Me., 59. 

Messeena vs. Carr, supra. 

M 

• In Insurance Company vs. Chase the Supreme Court says: 

* V 

“ But it is argued that the legal title to the Congregational 
Church was vested in five trustees, and that to give validity 
to their acts they must act jointly in whatever they do for 


2 
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the benefit of the property. It is true that in the adminis¬ 
tration of the trust, where there is more than one trustee, all 
must concur, but the entire body can direct one of their num¬ 
ber to transact business which it may be inconvenient for the 
others to perform, and the acts of the one thus authorized 
are the acts of all and binding on all. The trustee thus act¬ 
ing is to be considered the agent of all the trustees, and not 
as an individual trustee. If within the scope of his agency 
he procures an insurance, it is for the other trustees as well 
as himself. If he does it without authority, still it is a valid 
contract, which the underwriter cannot dispute, if his co¬ 
trustees subsequently ratify it.” 

If, as we contend, the lease of 1892 was valid, then we were 
entitled under its provisions to a renewal of said lease in 1897, 
the lease providing as follows “ and further, that at or before 
the expiration of the term aforesaid , at the request of the said party 
of the second part, its successors and assigns , they will renew this 
leasef with the same agreements and privileges as are herein con- 
tamed, for another term of five years , or until such time as said 
parties of the first part shall be prepared to convey the said 
premises as hereinbefore agreed , with a perfect title in fee-simple 
thereto ; and in case said party of the second part shall omit to 
make said request at or before the expiration of said term, said 
parties of the first part are required to notify the party of 
the second part of the expiration of said term, and require it 
to exercise its election to renew said lease, and the privilege of re¬ 
newing the same, as aforesaid, shall continue for three months 
after such notice .” The company did give the requisite notice, 
and Mr. Winslow, acting for the trustees, stated in reply that 
“ We are now prepared to convey the property with a perfect 
title, and prefer executing such conveyance to renewal of the 
lease.” He did not decline to renew, but simply stated a 
preference to sell. He did not exhibit the written request of 
Mrs. Eliza W. Patterson or state even that she would con¬ 
sent, but says only that we —meaning' I suppose, himself and 
Mr. Jay, who was in Paris—are prepared to give a perfect 
title. Mr. Winslow did not return the first six months 7 rent 
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paid on the term begun after the expiration of the lease of 
1892 and which had been collected by the life tenant, Mrs. 
Patterson. 


IV. 

It does not appear that the life tenant is questioning the 
trustees’ authority to act as they did act, or is opposing in any 
way the specific performance of the contract made, nor are 
the remaindermen objecting. It is the case of trustees who, 
in order to avoid the consequences of their own acts, are 
claiming that they had no authority to perform them. They 
go on for years with a full knowledge of the provisions of 
the will, make repeated leases.containing the provision to sell, 
the one acting for the other, and all apparently approving, 
until 1897, when Winslow, for he was the only trustee in 
this country and the only one in communication with the 
company at the time, determines that he will not continue the 
arrangement that had existed since 1872, and in order to carry 
out this determination discredits his own act in signing 
the lease of 1892 and the acts of himself and the other trus¬ 
tees in executing the leases since 1872. Even after he had 
determined on this course, the life tenant, the party princi¬ 
pally to be considered, writes to the company for the six 
months’ rent, evidently thinking that the old arrangement 
is still in existence, and obtains that money and applies it 
to her own uses. It does not appear that Mr. Winslow wished 
or attempted to have that money returned to the company; 
but, holding onto it, he refuses to recognize conditions that 
he had sanctioned for years and to continue a course of con¬ 
duct that had been for so many years pursued. Mrs. Patter¬ 
son takes no action. She signed, with Messrs. Cox, Winslow, 
and Jay, the second lease containing this power of sale, and, 
as already shown, accepted the benefits of every subsequent 
lease, and we claim ratified these leases and every provision 
therein contained. 
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V. 

It was argued below that the acts of the trustees in mak¬ 
ing the contracts referred to were inconsistent with that con¬ 
trol of the property which the will of Mrs. Pearson contem¬ 
plated giving to the beneficiary. Conceding that the testatrix 
wished to give the beneficiary the largest control of the prop¬ 
erty consistent with law, we contend that the acts of the 
trustees, with the beneficiary’s knowledge of them, and her 
own acts in regard to them were in harmony with and not 
in derogation of such control. The greater her control, the 
greater her power of disposal, certainly to the extent of her 
making a lease with the provisions contained in the con¬ 
tracts now under consideration. The fact that the testatrix 
wished the beneficiary to enjoy full and perfect control for 
any of several purposes could in nowise prevent the benefi¬ 
ciary, by the very exercise of that power of control, from de¬ 
priving herself of it, either for a time or permanently; that 
the lease of 1872 and all subsequent leases received all sanc¬ 
tion and approval cannot be questioned. It is evidenced by 
her letters to the company’s officials admitting their exist¬ 
ence and terms; by the receipts of rents extending for many 
years; by an entire acquiescence on her part with a full 
knowledge of circumstances; by an observance of their pro¬ 
visions, and, finally and more particularly, by her execution 
of the lease of 1883 in pursuance of a provision of the .pre¬ 
ceding one. 

VI. 

The will of Catherine Pearson gave to the trustees the 
power to sell and convey any of the estate for the purpose 
of changing the investment, if she should request the same 
in writing, signed by her in the presence of witnesses, and 
by such witnesses attested. 

The lease of 1872, made by the trustees, was not a convey- 
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ance of real estate, but did contain a contract or provision 
for a sale, and this act of the trustees, acquiesced in by the 
beneficiary from the beginning, was authorized in accord¬ 
ance with the conditions of the will in 1888, when she united 
with the trustees in the lease of February first of that 
year. The requirements of the will, by the signature' of 
Mrs. Patterson, as aforesaid, to the lease of 1883, and her 
communications to the company thereafter, and her accept¬ 
ance of the rent constitutes a continued consent on her part 
to the sale and an authorization to the trustees to carry out 
the agreement made by them with the company. Her con¬ 
sent, by the signing of the lease of 1883, her ratification of 
the acts of the trustees by her communications with the 
company, and the acceptance of the benefits of those acts 
continuously up to February, 1898, make the acts of said 
trustees the acts of the beneficiary and give, it is contended, 
to the company the rights which they seek to enforce in 
these proceedings; and in considering this contention of the 
company the court will bear in mind that it nowhere ap¬ 
pears that the beneficiary wishes, or has ever wished, to 
withdraw her consent to the sale of-the property to the com¬ 
pany in accordance with the agreement first made in 1872 
and repeatedly made thereafter. 

VII. 

The court below intimated rather than stated that its 
decision was in some measure influenced by the fact that 
the life tenant and remaindermen were not parties to the 
suit. We contend that the consent to the acts of the trustees 
and their ratification by the life tenant brought the case 
under the provisions of rule 38, dispensing ’with the bene¬ 
ficiaries as parties; and, again, we suggest that if the life 
tenant desired to repudiate the acts of the trustees or to 
avoid them, it was within their power to become parties to 
the suit, with which, so far as the record discloses, they have 
carefully avoided contact. 
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VIII. 

A consideration of the several agreements between the 
company and the trustees in the light of the acts and con¬ 
duct of the beneficiary, Mrs. Patterson, and of all the parties 
therein, will lead to the conclusion that the transaction was 
and was intended to be an agreement between all of the 
parties in interest that a right of way should be given to the 
company at and for the price of $12,592, and that this 
should be done not by condemnation, but by conve} 7 ance, 
when a conveyance could be made or should be required, 
and that until that time interest at 6 per cent, on the 
value of the propert}', as then fixed and determined, should 
be paid. This interest has been regularly paid by the com¬ 
pany and received, as set forth in the foregoing statement of 
facts, up to and after the time of the filing of this suit. 
Until 1897 it does not appear to have been the wish of 
either party to disturb the conditions that had existed 
from 1872, and the agitation of the question then would 
seem to have been brought about by the increased value of 
the property, which in these proceedings is urged as a ground 
for setting aside an agreement made in 1872, and continued 
without interruption or objection until 1897. When we 
consider that the company has during so many years paid 
6 per cent, interest on the estimated value of vacant ground, 
it does not seem that the argument so vigorously urged by 
the defendants and based upon the difference between said 
value now and in 1872 can have much force or bearing in 
the case. 

IX. 

There is another view of this case to be taken, and one that 
grows out of the particular use to which the land in question 
was put immediately after the lease of 1872, and which has 
continued down to the present, time, and which, by reason 
of the character and purpose of the defendant corporation* 
will continue to exist indefinitely. 
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Immediately after the execution of the lease in 1872 this 
land was occupied by the Baltimore and Ohio Railroad Com¬ 
pany, and made a part of its right of way over which its 
Metropolitan branch was constructed. This use and occu¬ 
pation was open and notorious and well known to the trus¬ 
tees and to the beneficiaries under the will referred to. If, 
therefore, the several contracts and agreements relied on by 
the company should be found to be impossible of enforce¬ 
ment, yet both the beneficiary and the trustees are estopped 
from asserting their rights to the land, and from maintain¬ 
ing an action to recover possession. 

The company was permitted, as stated, to build its tracks 
over these lots, where they now are, and to make them a 
part of the right of way and road-bed of a railroad, in the 
maintenance of which the public has interests which should 
be and are protected by courts. It is evident from the testi¬ 
mony in this case that an agreement to purchase was entered 
into in avoidance of the exercise by the company of the 
right of condemnation, and it cannot be denied, under the 
evidence, that the trustees and Mrs. Patterson knowingly 
permitted the company to occupy the land in question with 
its tracks. Whatever, therefore, may have been the defects 
in the agreement, or however wanting the trustees may 
have been in the power to sell, they, with Mrs. Patterson, 
stood by and permitted the company to construct its tracks, 
and they should not now be permitted to undertake or pros¬ 
ecute proceedings which would enable them to sever a line 
of commerce which, by their assent and even permission, 
was constructed over these lots and has been, in operation 
for more than a quarter of a century. 

McAulay vs. Railroad Company, 33 Vt., 311. 

Railroad Company vs. Reddick, 17 A. and E. R. R. 
Cases, 107. 

Pryzblowich vs. Railroad Company, 17 Fed. Rep., 
493. 

Goodman vs. Canal Company, 18 Ohio, 179. 

Railroad Company vs. Brown, 37 Mich., 531. 




And in the cases where ejectment had been brought and 
judgments obtained, courts have by injunction restrained 
execution on the judgment until the company could exer¬ 
cise its right of condemnation, or until by proper reference 
the right of the owners to compensation could be ascer¬ 
tained. 

Railroad Company vs. Bruce, 10 A. and E. R. R. 
Cases, 1. 

Railroad Company vs. Heirs of Henry Stanley, 85 
N. J. Eq., 283. 

Railroad Company vs. Taylor, 22 A. & E. R. R. Cases, 
123. 

Railroad Company vs. Turner, 31 Ark., 494. 

Pro volt vs. Railroad Company, 57 Mo., 256. 

Gray vs. Railroad Company, 81 Mo., 126. 

It is respectfully submitted that the decree of the court 
below should be reversed and the cause remanded with 
directions for .the proper protection of the equities of the 
appellant in this cause. 

George E. Hamilton, 

M. J. Colbert, 

Attorneys for Appellant. 
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Court of Appeals of the District of Columbia. 

April Term, 1901. 


No. 1087. 


THE BALTIMORE AND OHIO RAILROAD 
COMPANY, Appellant, 

vs . 

FRANCIS WINSLOW ET AL., Appellees. 


BRIEF FOR APPELLEES. 


STATEMENT. 

This is a proceeding in equity brought by the appellant, 
the Baltimore arid Ohio Railroad Company, against the 
appellees, Francis Winslow, Augustus Jay, and The Ameri¬ 
can Security and Trust Company, in their character as sub¬ 
stituted trustees under the will of Catherine Pearson, 
deceased. 

The primary object of the bill is to compel specific 
performance of an alleged contract for the sale and con¬ 
veyance, by the trustees under the will, to the appellant 
of a part of the trust estate (lots 9, 10, 11 and 12 in square 
710), as appears by the averments of the bill, particularly 
the third paragraph (Rec., p. 2), and by the second prayer for 
relief (Rec., p. 7). Incidentally and as appropriate to the 
main relief sought, the bill seeks to enjoin the appellees from 
prosecuting a proceeding at law for possession of the prop¬ 
erty in controversy and also another proceeding at law for 
compensation for its use (Prayers 3 and 4; Rec., p. 7). 

9929-1 



By the will of Catherine Pearson (Rec., pp. 26-29), after 
several pecuniary bequests not material to be noticed, the 
testatrix devised all the residue of her estate, both real and 
personal, to Carlile P. Patterson, William H. Philip, and 
Walter S. Cox, to be held b}' them for the sole and 
separate use of the daughter of the testatrix, Eliza W. 
Patterson, during her life, with certain active trusts to 
be performed by the trustees, and, after the death of 
said Eliza W. Patterson, in trust to hold the same for 
the use and benefit of the children of said Eliza W. Pat¬ 
terson, or the issue of any children who may have died in 
the lifetime of the said Eliza. In the event of the death of 
Eliza W. Patterson, leaving no issue or descendants of any 
issue, the trustees were then to hold in trust for the right 
heirs of the testatrix. Provision is also made for the sub¬ 
stitution of other persons for the trustees named in the 
will, in the event of their death, disability, or refusal to act, 
so that the number of trustees might be kept up to three 
during the continuance of the trust. 

The pertinent provisions of the will are as follows: 

The property is devised to the trustees— 

“ to be by them held as trustees for the sole and sepa¬ 
rate use of my dear daughter Eliza Patterson during 
the term of her natural life ” (Rec., p. 27). 

The trustees are— 

“to permit her by herself, or her special attorney ap¬ 
pointed in writing to be signed by her to receive the 
annual income & profits of the same for her own sole 
and separate use . .' . and if she please to occupy 

possess and use for her own account accommoda¬ 
tion & convenience & that of her family any part 
of the property real and personal so held for her 
separate use & benefit she shall be allowed to do so ” 
(Ree., p. 28). 

“and if at any time the said Eliza Patterson shall in 
writing to be signed by her in the presence of & to 
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be attested by a subscribing witness desire the said 
Carlile P. Patterson, William H, Philip and Walter 
8, Cox or the survivors & survivor of them to sell any 
part of the estate real & personal held by them for 
her separate use, for the purpose of changing the in¬ 
vestment thereof, it shall be lawful for the said named 
trustees or the survivors or survivor of them to sell 
the same for such purpose only” (Rec., p. 28), 

Mrs. Patterson, the life tenant, is still alive. 

On the 1st of August, 1872, the original trustees named 
in the will and the Baltimore and Ohio Railroad Company 
entered into a lease for the premises in controversy (Rec., 
pp. 7 and 8). The term demised by said lease was “ the full 
term of five years from the first day of August instant ” 
(Rec., p. 8), The lease also contained a privilege to the 
railroad company to purchase said land— 

“ at any time during the term aforesaid, on payment 
to them by said party of the second part of the sum 
twelve thousand five hundred and ninety-two dol¬ 
lars” (Rec., p. 8). 

The said lease also contained an agreement to renew in 
the words following: 

“That at or before the expiration of the term 
aforesaid, on the request of said party of the second 
part, its successors and assigns, they will renew this 
lease, with the same agreements and privileges .as are 
herein contained for another term of five years or 
until such time as the said parties of the first part 
shall be prepared to convey the said premises as 
hereinbefore agreed, with a perfect title in fee-simple 
thereto” (Rec., p. 8). 

The said lease was not signed by Eliza W. Patterson. 

Subsequently and on the 1st of February, 1883, another 
lease in the same terms was executed by the then trustees, 
Walter S. Cox, Augustus Jay and Francis Winslow, and 
signed by Eliza W. Patterson; but her signature was not 
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attested by any subscribing witness, nor was the lease 
executed by the railroad company (Rec., pp. 8 and 9). 

On the 30fch of June, 1888, the said trustees, Cox, 
Winslow and Jay, and the appellant, by its president, 
executed another lease of the said premises for the period 
of five years from the 1st of August, 1887, containing the 
same conditions and covenants expressed in the first and 
second leases, heretofore referred to. This lease was not 
signed by Mrs. Patterson (Rec., pp. 25 and 26). 

On the 17th of October, 1892, the trustee Winslow exe¬ 
cuted a lease containing the same provisions and covenants 
as those hereinbefore mentioned, for the term of five years 
from the 1st day of August, 1892. This lease was not 
signed by the other trustee Jay, nor was it executed by the 
railroad company. This latter lease was the last agreement 
signed by any of the parties relating to the possession or 
sale of the said property. 

On the 13th of June, 1892, by regular proceedings in the 
Supreme Court of the District of Columbia, Walter S. Cox 
was, by decree of that court, relieved from the office of 
trustee (Rec., p. 31). 

On the 4th of August, 1897, the railroad company ad¬ 
dressed a letter to Judge Cox, requesting a renewal of the 
lease of October 17, 1892, for the further term of five years 
(Rec., p. 11). On the 8th of August, 1897, Judge Cox re¬ 
plied, advising the company that he was no longer trustee, 
that Mr. Jay was in Europe, and giving Mr. Winslow’s ad¬ 
dress (Rec., p, 50). 

On the 10th of August the railroad company, by its 
agent, addressed a communication to Messrs. Cox, Winslow 
and Jay, as trustees, requesting a renewal of the unexecuted 
lease of October 17, 1892, for the further term of five years, 
which communication was sent to Mr. Winslow (Rec., p. 51). 
To this communication Mr. Winslow, on the 27th of Sep¬ 
tember, 1897, replied as follows (Rec., p. 51): 

“In reply to your letter in relation to the renewal 
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of the lease of the lots in square 710 of this city, I 
beg to say that we are now prepared to convey the 
property with a perfect title, and prefer executing 
such conveyance to renewal of the lease. 

“Very truly yours, 

“FRANCIS WINSLOW, 

“ Trustee” 


In the fall of 1898 Mr. Winslow and Mr. McCubbin, the 
agent of the railroad company, had an interview on the 
subject of a renewal of the lease, at which no agreement 
was reached, Mr. Winslow denying the right of the com¬ 
pany to a renewal of the lease (Rec., pp. 42-44). 

On the 25th of January, 1899, Mr. Winslow wrote to the 
railroad company’s agent, telling him that he had received 
the opinion of counsel on the subject of the lease to the 
effect that the lease of 1892 was then inoperative, first, 
because it was never properly executed, and, second, because, 
no matter how executed, it had lapsed in August, 1897, 
and that the company was, therefore, a tenant by sufferance 
and its tenancy subject to be terminated by ordinary pro¬ 
cess in a magistrate’s court. The letter also offered to nego¬ 
tiate for a new lease on new terms, or for the sale of the 
property (Rec., p. 57). The company’s agent replied, 
.acknowledging the letter of Winslow, and proceeds thus 
(Rec., p. 57): 

“On the other hand, our counsel advises me that 
we have the right to tender the money and demand 
a deed, but as I do not have an appropriation for 
this particular purchase, we prefer to arrange a 
lease, say, for two years, with the privilege of another 
year, at the same rental as the present lease, leaving 
out, if you prefer, the option to purchase. 

“ This will tide us over until after the reorganiza¬ 
tion, when we will* be in better shape to arrange for 
the purchase of the lot, if it is found to be necessary 
. . for our purposes.” 
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The above letter was dated February 28 , 1899 ; evidently 
from its context and the letter of Mr. Winslow of January 
25, 1899, an error in the date, which should have been 
January 28. 

On the 15th of February, 1899, Mr. Winslow answered 
the letter of Mr. McCubbin, declining his proposition to lease, 
and stating— 

“we prefer to sell the property rather than lease it, 
but neither in case of sale or lease could we be gov¬ 
erned by conditions or prices existing some twenty- 
five years ago” (Rec. p. 58). 

Mr. McCubbin, on the 18th of February, 1899 (Rec., pp. 
12-13), replied to Mr. Winslow’s letter of the 15th of that 
month, stating that the company’s law officers insisted that 
the company had the right to purchase the property under 
the terms of the lease and giving the reasons upon which 
that claim of right was based. Without waiving the com¬ 
pany’s rights, however, he invited a proposition for a new 
lease and says (Rec., p. 13): 

“The present status of the company makes it a 
little troublesome to purchase property at this time, 
and therefore we would prefer a proposition to lease. 
This, I understand, you are willing to do, if we can 
agree upon the rental.” 

And he concludes said letter with the following statement* 

“To avoid any • ontroversy at this time, I would 
be willing to take up the amount of rental, based not 
upon the old lease, but upon the present value of the 
property.’ ’ 

It appears from Mr. McCubbin’s letter of April 21, 1899, 
and Mr. Winslow’s reply thereto of April 27,1899 (Rec., p. 
59), that a proposition had been submitted by Mr. Winslow 
in a letter of March 11, 1899, which does not appear in the 
record, but which was not accepted. In his letter of April 
21, 1899, Mr. McCubbin again asserts the right of the com- 
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pany to purchase “ under the agreement of October 17,1892,” 
and then makes an offer to purchase the property for 
$12,592 (Rec., p. 59). 

On the 23d of January, 1900, the railroad company ad¬ 
dressed a communication to Walter S. Cox, Francis Winslow 
and Augustus Jay, as trustees of Mrs. Eliza W. Patterson 
(Rec., pp. 13-14). In this letter the company declines 
the offer made to it through the counsel of the trustees 
under the will to lease the lots for a term of six years at 
an annual rental of.$1,500, and offers to lease the property - 
for such time as it may require the same for $1,000 per 
annum. In this letter the company renews the assertion 
of its right to purchase the property and offers to pay the 
purchase price named in the lease, upon the presentation of 
a proper deed. 

Negotiations between the parties having thus failed, on 
January 23,1900, notice was given to the railroad company 
to vacate the premises, acknowledgment of the receipt of 
the same being made on January 29, and on March 8,1900, 
proceedings for possession under the landlord and tenant 
laws of the District were instituted, resulting in a judg¬ 
ment in favor of the trustees, without contest. On the 24th 
of April, 1900, the railroad company appealed from the 
judgment of the justice of the peace to the Supreme Court 
of the District of Columbia, where the appeal is still pend¬ 
ing, as appears by the 11th paragraph of the bill and the 
11th paragraph of the answer (Rec., pp. 6 and 20). 

On the 15th of August, 1900, the trustees under the will 
instituted a suit at law to recover for the use and occupation 
of the real estate, which is also still pending (Rec., p. 6). 

On the 4th of October, 1900, before either of said proceed¬ 
ings were reached for trial, the bill in this cause was filed, 
a temporary restraining order being granted, which, on the 
17th of October, 1900, was continued unil the final hearing. 
Testimony was taken and the case proceeded regularly to 
final hearing, and, on February 28,1901, a final decree in 
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the ease was entered, dissolving the injunction and dis¬ 
missing the bill, from which the present appeal is taken. 

The lots in controversy contain 41,975 square feet 
(Rec., p. 50). The rent reserved in the lease for this prop¬ 
erty is $755.55, and the price at which complainant and 
appellant seeks to acquire the same is fixed in the lease at 
$12,592. Only two witnesses were examined in the case as 
to the fee simple and rental values of the property, both 
being witnesses for the complainant. The testimony of 
-Mr. Stellwagen is that the fair value of the ground is from 
sixty-five to seventy-five cents per square foot (Rec., p. 46). 
On this basis the total value of the land in controversy 
would be from $27,283.75 to $31,481.25. Turpin testified 
that the fair rental value of the lots would be five per cent, 
on the fair value of the property (Rec., p. 49), which would 
make the rental on the basis of Stellwagen’s valuation from 
$1,364.18 to $1,574.06 per annum. It will thus be seen 
that the complainant and ‘ appellant in its bill seeks to 
acquire this trust property from the trustees at a valuation 
of from $14,691.75 to $18,889.25 less than its present value, 
and to enforce a renewal of the lease at a rental of from 
$608.63 to $818.51 less than its present fair rental value, as 
established by its own testimony. 


ARGUMENT. 

An examination of the record in this cause will disclose 
numerous grounds of defense to the bill, each of which is 
fatal to the appellant’s case. 

I. 

The Bill is not Maintainable Against These Trustees. 

The foundation of the complainant’s demand is an alleged 
contract of sale contained in a lease made in 1872 (Rec., 
pp- 7-8) by certain trustees under the will of Catherine 
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Pearson, deceased and claimed to have been continued in 
force by the subsequent leases. 

By that will, it appears that the trustees take no beneficial 
estate whatever, but merely hold a naked legal title during 
the life of Eliza W. Patterson for her sole and exclusive 
benefit. The property is devised to them— 

“ to be by them held as trustees for the sole and sep¬ 
arate use of my dear daughter Eliza Patterson dur¬ 
ing the term of her natural life ” (Rec., p. 27). 

The will further provides that the trustees are— 

“ to permit her, by herself or her special attorney 
appointed in writing to be signed by her to receive 
the annual income and profits of the same for her 
own sole and separate use . . . and if she please 

to occupy, possess and use for her own account, 
accommodation and convenience, and that of her 
family any part of the property, real and personal 
so held for her separate use and benefit she shall he 
allowed to do so ” (Rec., p. 28). 

The life tenant is not only sole beneficiary, but she is, by 
the express terms of the will, authorized, " by herself, or her 
special attorney” “ to receive the annual income and profits” 
and also “to occupy, possess and use” “any part of the 
property.” The estate being held by the trustees for her 
separate use, and she being given express authority to re¬ 
ceive the income and to be in actual possession of the estate, 
nothing remains to the trustees but the bare naked legal 
title, which would also have passed to the life tenant but 
for the fact that the few active duties reserved to the trustees 
are, perhaps, sufficient to take the case out of the operation 
of the Statute of Uses. 

The remainder, after the life estate for Eliza W. Patterson, 
the trustees are directed to hold for the use and benefit of 
the issue of said Eliza W. Patterson, and in default of such 
issue for the right heirs of the testatrix (Rec., p. 8). No 
use is created in the trustees, no active duties are to be per- 
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formed by them and no discretion or power of disposition 
conferred with respect to the remainder. This remainder 
is, therefore, clearly within the provisions of the statute of 
uses, which transfers the legal estate to the remaindermen 
and thus vests the whole estate in them. 

Specific performance of contracts for the sale of real estate 
will not he decreed in all cases. The exercise of the power 
is discretionary and it is submitted will never be exercised 
to compel trustees holding a mere naked title to perform a 
contract by which the cestui que trust will he deprived of the 
beneficial estate. 

Not only are the trustees here mere naked trustees, but 
the beneficiary and remaindermen are not parties to the 
alleged contract nor even parties to the cause, while com¬ 
plainant’s own testimony shows the property to be worth 
from $14,691.75 to $18,889.25 more than the alleged 
contract price (Rec., p. 46.) 

In Jones vs. Holladay, 2 App. D. C. 279, this court says 
(p. 289): 

“3. Even if Holladay had conferred full power 
upon Kimball to make this contract, and then 
refused to perform it, because he might have dis¬ 
covered that the property was really worth more 
and ought to be sold for more, there would still 
remain an insuperable obstacle to a decree of specific 
performance. Holladay is not the beneficial owner of 
the property. He holds it for the estate of George 
W. Ewing, of which he is the trustee under the 
appointment of a court of another jurisdiction. 

“ It is questionable if a court of equity ought ever 
to decree specific performance of a contract of sale 
made by a trustee of this kind. 

“If ratified by the cestui que trust , laboring under 
no disability at the time, or clearly proved to be to 
his interest, it would seem that performance might 
Be decreed; nor will we now say that there are not 
other instances in which it might be done. 

“However this may be, it will never be decreed 
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where the purchase price; is not clearly shown to be 
equal to, or greater than, the value of the property. 

“ He who contracts with a trustee must do so at 
this risk. 

> “The testimony in this case shows that the prop¬ 
erty was worth something more, than the price con¬ 
tracted for at the time, and that it increased in value 
before and after, the institution of the suit.” 

It is submitted that upon this ground alone the decree of 
the court below was right, and should be affirmed. 

II. 

There Never Was Any Valid Contract of Sale by the 

Trustees, 

Even if the court could properly require specific per¬ 
formance by trustees in such a case, the record here clearly 
shows that there never was any valid contract of sale to 
be enforced. 

No general power of sale is given to the trustees by the 
will. The only power to sell the property is conferred in. 
the following terms: 

“And if at anv time the said Eliza Patterson shall 

j •/ 

in writing to be signed by her in the presence of & 
to be attested by a subscribing witness desire the said 
Carlile P. Patterson, William H. Philip & Walter S. 
Cox or the survivors & survivor of them to sell any 
part of the estate real & personal held by them for 
her separate use for the purpose of changing the invest¬ 
ment thereof, it shall be lawful for the said named 
trustees or the survivors or survivor of them to sell 
the same for such purpose only” (Pec., p. 28.) 

’'it • 

Thus it is seen that a necessary condition precedent to 
the power:of sale is a direction by Eliza W. Patterson, 11 in 
writing ta be signed by her in the presence of and to be 
attested by- d subscribing witness ” (Rec., p. 28). And such 
sale shall be “for the purpose of changing the investment” and 
y or swch^purpose only ” : , . 
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No such writing is found in the record and no witness 
testifies that any such ever existed. The only papers in the 
case signed by Mr. Patterson are letters asking for or giving 
directions as to the transmission of rent (Rec., pp< 55, 56, . 
59-65, 69), and the lease of February 1,1883 (Rec., pp. 8, 9). 

Mrs. Patterson’s signature to this lease is not made “in the 
presence of” nor is it “attested by a subscribing witness” as 
imperatively required by the will, nor is the option given by 
the lease in any sense a fulfillment of the requirement of 
the will. 

The power to sell being a mere power for a limited pur¬ 
pose must be executed in all respects in strict conformity 
with the terms of the will creating it. 

In Powles vs. Jordan, 62 Md. 499, which was an action in 
ejectment, the court refused to admit in evidence a deed 
from Jordan as substituted trustee under a deed in trust to 
William Cock, which gave Mrs. Jordan, the beneficiary of 
the trust, the power to sell or devise by will all the property 
over which power was to be exercised “with the approba¬ 
tion and consent of the said William Cock, and not other¬ 
wise” (503-4). The deed was executed with the consent of 
the substituted trustee, Cock, the trustee named in the deed, 
having died more than ten years prior to the execution of 
the deed. The Court of Appeals, in affirming the judgment 
of the court below, refusing to admit the deed in evidence, 
says, with reference to this power of sale (p. 504): 

“The confidence in this particular reposed in Cock 
was entirely personal, and did not belong to the 
estate, which he held as trustee. It is perfectly well 
settled by the authorities that where the consent of. 
any person is required to the execution of a power, 
the condition must be strictly complied with; and if 
the person, whose consent is necessary, die before the 
execution of the power, and without having assented, 
the power is gone. Sugden on Powers , marginal page* 
$19 . The devise in the will of William Cock can 
not be construed into an assent to .the execution of 
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the power. It makes no reference to it in any way. 
As the deed to Powles purports to be made in execu¬ 
tion of this power, and derives all its efficacy from 
it; and as the power was extinct and incapable of 
being executed, no title was conveyed to him. 
The court therefore properly refused to admit the 
evidence.” 

In Richardson v. Crooker, 7 Gray, 190 (1856), authority 
was given the executor to sell real estate which his devisee, 
the widow, might wish to have sold. The court, in con¬ 
struing this will, held that the executor had no aithority to 
make the sale, saying (p. 191): 

“Besides; the plaintiff did not show, at the trial, 
any authority to sell the standing wood; and there¬ 
fore it did not appear that he could, by a sale of it, 
give to the purchaser any lawful title thereto against 
the testator’s widow and devisee. The testator de¬ 
vised all his real estate, after payment of his debts 
and charges of administration, to his widow, and 
authorized his executor (the plaintiff) to sell real 
estate, for the purposes of paying these debts and 
charges, only upon the condition that the widow 
should so .direct. No such direction by her has been 
shown; nor has it been shown that any license to sell 
real estate has been granted to th: plaintiff by the 
court of probate or even that such sale was necessary.” 

In Kissam vs. Dierkes, 49 N. Y. 602 (1872), the property 
was conveyed to trustees for the use of Eliza B. Howell by 
deed which empowered the trustees (p. 603)— 

w whenever they should deem it proper to do so, by 
and with the consent of said Eliza, manifested, by 
her uniting with them in any conveyance, to grant, 
bargainand sell, assign and transfer, absolutely and 
unconditionally, any part or portion of the estate.” 

The court said of this power (p. 604): 

“ The power authorized the trustees to sell the 
trust property only by and with the consent of Mrs 
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Howell, to be manifested by her uniting with them 
in the conveyance. This was a valid condition at¬ 
tached to the power. Mrs. Howell was thereby 
guarded against any sale being made without her 
personal sanction. Such must be admitted to have 
been her intention in annexing this condition to the 
power. No provision is made for the execution of 
the power in case of her decease. It could, there¬ 
fore, only be executed in her lifetime. There is 
nothing in the Revised Statutes which prohibits the 
annexing of such a condition or permits it to be dis¬ 
regarded. Mere formalities prescribed by the grantor 
as to the manner of executing a power may be dis¬ 
pensed with, but essential conditions can not.” 

In Alley v. Lawrence, 12 Gray, 373 (1859), a marriage 
settlement gave the trustees power to sell with the consent 
of the husband and wife, or the survivor of them.. The 
court, considering the marriage settlement, said (p. 374): 

“ But the court are of opinion that the plaintiffs 
had not authority to sell the undivided twelfth of the 
land in the aforesaid contract. . . . By this set¬ 

tlement the trustees were empowered to sell the real 
estate, with the consent, iii writing, of Mrs. Foster 
and her husband, or of the survivor of them. By 
the death of Mr. and Mrs. Foster this power of the 
trustees was ended.. Mrs. Foster, however, by the 
marriage settlement, retained a power of appoint- 
ment, under w'hich she might direct, by will, how 
the property, which was conveyed to the trustees, 
should be distributed among her children. But she 
did not retain the power to authorize or appoint a 
sale during that period. Her will, therefore, gave 
no pow r er to the plaintiffs to sell the one-twelfth of the 
aforesaid land. She could not give them that au¬ 
thority. It follows that the defendant rightfully 
refused to accept their deed of the one-twelfth and 
pay the stipulated consideration.” 

In Barber vs. Cary, 1 Kern. 397, the property had been * 
conveyed to Albert G. Cary for life with power to sell the 
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same by and with the consent of his mother, Hannah Cary, 
and his brother, George A. Cary. Hannah Cary died on 
the 9th of July, 1842, without ever having consented to an 

j 

execution of the power. Albert G. Cary undertook to con¬ 
vey the land under the power and the subsequent grantee 
filed a bill to compel the consent of George A. Cary, the 
surviving party to the execution of the power. In the cir¬ 
cuit court the relief prayed was granted, which, on appeal 
to the General Term, was reversed, and judgment rendered 
for the plaintiff, from which decree the case Was carried to 
the Court of Appeals. The Court of Appeals affirmed the 
judgment of the General Term, saying (p. 402): 

“ Albert G. Carv then took under the devise a life 

t » 

estate, with power to alien the same by grant, by 
and with the consent of Hannah Cary and George 
A. Cary. This was a general and beneficial, power. 
The alienation might be made to any alienee what¬ 
ever, and for the benefit of the grantee of the 
power alone (1 R. S. 732, Secs. 78, 79). But the 
power could only be executed on the precise con¬ 
ditions prescribed by the terms of its creation, 
viz., by and with the consent of Hannah Cary and 
George A. Cary. The first question is, whether 
the death of Hannah Cary, which occurred before 
the execution of the power, was fatal to the convey¬ 
ance. The rule of law is well settled, that when the 
consent of third persons is required to the execution 
of a power, that, like every other condition, must be 
strictly complied with. (Sugd. on Vendors , 319; 
Simpson v. Hawley, Prec. Gh. 472.) If the person 
whose consent is necessary die before the execution 
of the power and without having assented, the power 
is gone, although his death was the act of God. 
{Danne v. Annas , Dyer, 219, pi. 8; Frahelien’s case , 
Mod. 62, pi. 172; Munsell v. Munsell, Wilmot, 36.) 
So where the consent of several persons is required, 
the death of one of them destroys the power; for 
* the consent of the survivor will not satisfy the words 
of the power. ( Atwaters v. Birt, Gro. Eliz. 856 ; S. C. t 
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Noy, 38, nom. Alwaters v. Bird ; Butler v. Dray, Dyer, 
189 5; Wilmotf 56.) 

Not only is there a total failure to comply with the formal 
requirements of the will, but the provision in the lease, if 
formally executed as the will required for a valid sale, is 
not a sale for the purpose of changing the investment as 
limited by the will. On the contrary, it is a mere option to 
the railroad company to purchase during the term of the 
lease. As said by this court in Jones vs. Holladay, 2 App. 
D. C. 288: “The power to contract for the sale of a lot does 
not authorize a contract for the sale of an option.” 

The complainant never attempted to avail itself of this 
option; the option itself expired by its own terms, and Mrs. 
Patterson never signed any other paper in anywise relating 
to the sale of this property. 

It is therefore clear that no valid contract for the sale of 
this property was ever made by the trustees, and that in 
addition to a lack of proper parties compellable to make 
specific performance, there was no proper subject-matter, no 
contract to be specifically enforced, before the court. 

III. 

The Provision for Renewal in the Lease Does not 

Avail the Appellant. 

The several leases offered in evidence contain an agree¬ 
ment for renewal in the following terms: 

“And further that at or before the expiration of 
the term aforesaid, on the request of said party of 
the second part, its successors and assigns, they will 
renew this lease, with the same agreements and 
privileges as are herein contained for another term 
of five years or until such time as the said parties of 
the first part shall be prepared to convey the said 
premises as hereinbefore agreed, with a perfect title 
in fee-simple thereto” (Nee., pp. 8, 9, 10, 25-26, 28, 
32, 53). 





This covenant does not amount to a perpetuity but gives 
the right to but one renewal. 

In Hyde vs. Skinner, 2 P. Wms. 196 (1723) the lease 
contained a covenant “to renew the Lease at the same Rent 
and on the same Covenants.” Lord Macclesfield, in decree¬ 
ing a new lease, said (p. 197): 

“ Tho J the Lease is to be made oh the same Cove¬ 
nants, yet that shall not take in a Covenant for the 
Renewing this new Lease; forasmuch as then the 
Lease would never be at an End.” 

In Tritton vs. Foote, 2 Brown Ch. 636 (1789) the covenant 
was (p. 637) to— 

“execute a new lease of the said demised premises, 
for the further term of seven years to commence 
from the end of said term of twenty-one years thereby 
demised, subject to the same rents, and pursuant to 
the same exceptions, covenants, reservations, condi¬ 
tions, and agreements in all respects as are in and 
by the said indenture of -lease mentioned and 
expressed.” 

The lessor refused to execute a new lease tendered to him, 
because it contained, in addition to all the other covenants, 
a covenant for renewal. The Chancellor, Lord Thurlow 
(pp. 638-639), held the plaintiff entitled to a lease for seven 
years only, and said— 

“that he had not an idea that the intention of the 
lessor was to renew the covenant of renewal, or that 
it could be so construed in a Court of Equity.” 

. In Moore vs. Foley, 6 Ves. Jn 232 (1801), the covenant 
was (p. 233) to renew “ under, the like rents, covenants 
and conditions, as were therein mentioned and contained.” 
The Master of the. Rolls, Sir William Grant, in disposing of 
the case, said (p. 237): 

“ I agree with the late Master of the Rolls in Bayn - 
ham v. Guy’s Hospital; who says, 1 1 collect therefore 
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from these cases this; that the Courts, in England 
at least, lean against construing a covenant to be for 
a perpetual renewal; unless it is perfectly clear, that 
the covenant does mean it. Furnival v. Grew, 3 Atk. 
83, which is relied on in Cooke v. Booth (Cowp. 819), 
had clear words for a perpetual renewal; which made 
it impossible to construe it otherwise/ 

“ There being no clear words in this case, nor any 
words relative to perpetual renewal, but the parties 
themselves having limited it, the question is, whether 
the proviso, that the renewal shall be under the same 
rents, covenants, and conditions as the first lease 
shall in the absence of more positive stipulation 
amount to a perpetual renewal. Upon Tritton v. 
Foote and Russell v. Darwin I am bound to hold, that 
a covenant for renewal under the same covenants 
does not include the covenant to renew, but that it 
means only a second lease, not a perpetuity of 
leases.” 


In Rutgers vs. Hunter, 6 Johns. Ch. 215 (1822) Chancel¬ 
lor Kent says (p. 219): 

“ If a covenant to renew the lease, necessarily in¬ 
cluded a renewal of all the covenants in it, it would 
be tantamount to a covenant for perpetual renewal, 
and so extraordinary a covenant ought not to depend 
on inference merely.” 


In Piggot vs. Mason, 1 Paige Ch. 412 (1829), the lessor 
covenanted with the lessee to renew the lease at the expira¬ 
tion of the term, at a fair valuation, by persons indifferently 
chosen between the parties. On a bill for specific perform¬ 
ance Chancellor Walworth decreed a renewal of the lease, 
saying (p. 415): 

“The new lease must be for a similar term, and 
with the like covenants and conditions inserted 
therein, except the covenant for rene.wal, which the 
complainant is not entitled to have inserted in the 
new lease, as that would, in effect, create a perpetuity.” 
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• In Carr vs. Ellison, 20 Wend. 178 (1838)^ the lessor cove¬ 
nanted that he would— 

i * • *■ 

“renew the lease unto the said William Corwin , his 
executors, administrators or assigns, for the term of 
twenty-one years more, for and under the same yearly 
rents, and under the same covenants as is herein before 
granted.” 

The court, per Bronson, J., in passing upon the conten¬ 
tion of the plaintiffs in error that they were entitled to more 
than one renewal under these covenants, says (p. 179): 

“ On the construction for which the plaintiffs in 
error contend, the lessor covenanted in case the value 
of the buildings was not paid for a perpetual re¬ 
newal of the lease; in other words, he agreed to. 
renew the covenant for a renewal, as well as the 
other covenants contained in the lease. The courts 
lean against such a construction of the contract as 

* will lead to a perpetuity, and will not infer an agree¬ 
ment for a second renewal from a general provision • 
for a renewal of the lease with similar covenants.” 

And the court further says (p. 180): 

“Although the lease was not in fact renewed at the 
end of the original term, the lessee and those claim¬ 
ing under him, had held the property for a second 
term of twenty-one years before this action was 
brought, and they have no longer any right to the 
possession either at law or in equity.” 

In Cunningham vs. Pattee, 99 Mass. 248 (1868), constru¬ 
ing a covenant to renew, the court said (p/252): 

•* • “ The covenant to renew is not avoided for indefi¬ 

niteness. The word, exvi termini , imports the giving 
a new lease like the old one, with the same terms and* 
stipulations; at the same rent and with all the es¬ 
sential covenants. . . . To this rule the e is one 

exception, equally well established with the rule 
•/-' . itself. The renewal covenant is not to be inserted in 

. the new lease; that agreement is satisfied and ex- 
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hausted by a single renewal. An agreement to lease 
toties quoties will not be inferred, in the absence of 
words clearly pointing to that intention.” 

In banker vs. Braker, 9 Abb. (N. S.) 411 (1880) the court 
said (p. 414): 

“ The courts lean against such a construction of 
an agreement between landlord and tenant as will 
lead to a perpetuity, and will not infer an agreement 
for a second renewal from a general provision for the 
renewal of the lease with similar provisions ” 

In Syms vs. The Mayor, 105 N. Y. 153 (1887), the city 
of New York executed a lease to Peter Lorillard for thirty 
years, ending on the 1st of May, 1840, and the lease con¬ 
tained a renewal covenant in which the city agreed to 
redemise the premises to him for— 

“and during the term of twenty-one years thereafter, 
with a like covenant for after renewals of the lease 
as is contained in this present indenture.” 

In considering this covenant the court said (p. 157); 

“We are of opinion that the verdict was properly 
directed. The lease executed in 1810 will not be so 
construed as to create a perpetuity. Rutgers v. 
Hunter, 6 Johns. Ch. 215; Carr v. Ellison, 20 Wend. 
178; Piggot v. Mason, 1 Paige, 412; Banker v. Braker, 

' 9 Abb. (N. C.) 411. Its language is satisfied by hold¬ 
ing that it gave the lessee the right to two renewals, 
and those renewals were subsequently given; and it 
must be assumed that the parties so understood the 
first lease.” 

i 

The effect of these decisions beginning in England in 
1723 (2 P. Wms: 196), and extending down to 1887 in New 
York (105 N. Y. 153), is thus expressed in Taylor’s Land¬ 
lord and Tenant: 

“Bee. 333. Nor will a general covenant for renewal 
be construed to imply a perpetual renewal; the most a 
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lessor is bound to give on such a covenant is a re¬ 
newal for' one term only. A covenant to renew a 
lease ‘under the same covenants contained in the > 
original lease’ is satisfied by a renewal of the lease" 
for another term, omitting the covenant to renew; 
for if the continued grant of successive leases and 
not a single renewal only had been intended, words, 
it was said, would naturally have been made use of 
indicating such an intention. A different construc¬ 
tion would virtually lead to a grant in perpetuity; 
and where no consideration appears for a grant of 
so extensive a nature, such can not be the reasonable 
construction. Under certain circumstances a grant 
of this character may not be unreasonable; but still 
in every case the intention must be expressed with¬ 
out ambiguity.” 

“Sec. 334: A covenant which does not plainly 
imply or express a perpetual renewal, will not, as 
we have said, be construed to give this right.” 

A further reason for limiting the covenant for renewal to 
a single renewal is the lack of power in the trustees to create 
a perpetual lease. 

As before shown, the only title of the trustees and their 
only power over the property is confined to the life of Mrs. 
Patterson, after which the estate devolves upon the re¬ 
maindermen, unaffected by any trust. 

A perpetual lease would bar the remaindermen’s rights 
of possession and sale, and is therefore beyond the power of 
the trustees. Moreover, it would absolutely defeat the right, 
expressly given to the beneficiary of the trust, Mrs. Patter¬ 
son, by the will,— 

“to occupy possess and use for her own account, 
accommodation & convenience, & that of her family, 
any part of the property, real & personal, so held for 
her separate use and benefit” (Will, Pec., p. 28). 

Any lease of the premises by the trustees, without the 
assent of Mrs. Patterson, would necessarily be in violation 
of her right of possession and consequently invalid. 
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No assent by Mrs. Patterson, to any lease except the one 
of February 1, 1883 (Rec., pp. 8-9), is shown by the record/ 
and no agreement by her can be presumed because of the 
express provision of the Statute of Frauds requiring such 
an agreement to be in writing. 

Indeed, it can not be claimed upon this record that Mrs. 
Patterson ever saw or had any knowledge of the existence of 
any of the leases except the one signed by her. The most 
that her letters indicate is a knowledge of the fact of tenancy 
and the rate of rent, all consistent with a parol letting of 
the property, subject to termination at any time. 

IV. 

All Rights and Pretense of Rights in the Appellant 
Under the Several Leases Expired July 31, 1897. 

The first of the leases contained in the record was made 
in 1872 for the term of five years from August 1,1872, thus 
expiring on July 31, 1877 (Rec., pp. 7 and 8). This lease- 
was not signed by Mrs. Patterson (Rec., p. 8). The renewal 
of this lease, if any was made, would have expired July 31, 
1882. 

' The next lease was made on February 1, 1883 for “five 
years from the first day of August, instant ” (sic) (Rec., p. 
9),- which doubtless referred to the preceding August of 
1882. This lease is signed by Mrs. Patterson, but was not’ 
executed by the railroad company (Rec., p. 9). This lease 
would have expired July 31, 1887. 

The next lease is dated January 30, 1888 (Rec., p. 25),- 
for five years from August 1, 1887 (Rec., p. 25) and is exe¬ 
cuted by the trustees and the railroad company, but not 
signed by Mrs. Patterson (Rec., p. 26). 

The five years’ term of this lease expired July 31, 1892. 

The next lease is dated October 17, 1892, for five years 
from August 1, 1892, in the name of Cox, Winslow and 
Jay as lessors (Rec., p. 10), It is signed by Winslow alone., 
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-Neither Jay, the other trustee, nor Mrs. Patterson nor the 
railroad company signed this lease (Rec., p. 10). 

Assuming that the trustees had the power to make the 
leases and covenant to renew the same, it appears by the 
record, that the last lease executed by the parties is the one 
dated January 30, 1888, for five years from August 1, 1887 
(Rec., p. 25). 

This lease was made in the name of all the trustees and 
the railroad company, and was executed by all the parties 
to it, but not in any way assented to by Mrs. Patterson. 

By its terms, it expired July 31, 1892, and if the cove¬ 
nant for renewal therein contained be admitted to be valid, it 
would have entitled the appellant to a single renewal for 
the further term of five years from August 1, 1892, which 
wohld expire July 31, 1897. The renewal clause in the 
lease of October 17, 1892, was wholly ineffectual to extend 
the rights of either party because that lease was never val¬ 
idly executed. 

As appears on its face, it was drawn in the name of 
Walter S. Cox, Francis Winslow and Augustus Jay, as trus¬ 
tees* and the Baltimore & Ohio Railroad (Rec., pp. 10,52, 53). 

Judge Cox had ceased to be a trustee on the 13th of 
June, 1892, by decree of this court relieving him from the 
office (Rec., p. 31) leaving Winslow and Jay the only trustees. 

As also appears on the face of the paper, the railroad com¬ 
pany never executed this lease (Rec., pp. 10, 53), and it was 
signed by but one of the trustees, Winslow. That the act 
of Winslow, alone, could not bind his co-trustee and the es¬ 
tate committed to them and their beneficiary is well settled 
by authority. 

In Sinclair vs. Jackson, 8 Cow. 543, the court, after con¬ 
sidering whether trustees could act through an attorney, 
said (p. 582): 

“ Jte that as it may, another objection is raised,, 
which applies to both the leases, and appears to me 
to be insuperable. It is, that they were not executed 
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by all the trustees who were living at the time. Mrs. 
Maunsell is not a party to either of them. She exe¬ 
cuted the first letter of attorney to Clarke, but did 
not join in the second.” 

After considering whether or not the lease may have been 
executed under the first or second power of attorney and the 
•orders in chancery authorizing the making of the lease, the 
court said (p. 583): 

"If so,it might furnish an answer to the objection 
made to the leases for the want of power in the trus¬ 
tees to lease; but is no answer to the objection, that 
the trustees do not all join in the lease, for their concur¬ 
rence in the act was as necessary under the order of 
the court as under the will of the testatrix. The 
order authorized them, or the survivor or survivors 
of them, to lease, and that was the authority they 
derived from the will. Then was it necessary for 
them all to join in the lease, as demising parties, to. 
make it effectual in law ? It is a settled rule, that 
when a trust or authority is delegated for, mere pri¬ 
vate purposes, the concurrence of all who are in¬ 
trusted with the power is necessary to its due 
execution. (Green v. Miller , 6 John. 39; Franklin v. 
Osgood, 14 Id. 560; 1 Caines’ Cases in Error, 16 
Sugd. on Powers, 162, 263). The powers of the 
trustees, whether express or implied, must be exe¬ 
cuted strictly, and the principle applies equally to. 
trusts or powers coupled with an interest, and where 
the trust or power will survive, as to mere naked 
authorities, and the leases not being executed by all 
the trustees who were living, are absolutely void.” 

The court further says (p. 583): 

* “It was urged, that if the leases were defectively 
executed, the cestui que trust alone could take advan¬ 
tage of the defect, and that the plaintiff below could 
not object to them on that ground. That principle 
might apply to avoidable lease; but these leases are 
not merely defective and voidable, but- absolutely 
void; and a stranger may object to a void instru- 
- ment, for it is a nullity.” 
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In Ridgley vs. Johnson, 11 Barb. 527, a deed prepared 
in the name of three trustees, but executed only by two of 
them, is held to be void, the court saying (p. 535): 

“The judge, at the circuit, was undoubtedly right 
in holding that the settlement deed, executed as it 
was by only two trustees, was void, for the third 
trustee was in fact living at the time of execution. 
The power of trustees over the subject matter of the 
trust is equal and undivided. They can not, like 
executors, act separately—all must join both in 
receipts and conveyances.” 

Hill on Trustees (3d Am. Ed.), 445 (*page 305): 

“Trustees have all equal power, interest and 
authority, with respect to the trust estate. As a 
general rule, therefore, they can not act separately, 
but they must all join in any sale, lease or other 
disposition of the trust property, and also in receipts 
for money, payable to them in respect of their office. 
And in this respect they differ materially from execu¬ 
tors, who have a joint and entire authority, and any 
one of whom may effectually bind, or dispose of, the 
assets by his own individual act.” 


In Latrobe vs. Tiern,an, 2 Md., Ch. D. 474, the chancellor 
said (p. 48.0): 

“The geneyaj doctrine does not appear to admit of 
dispute, that trustees have all equal power, interest 
and authority, /and can not act separately, as execu¬ 
tors may, but must join, both in conveyances and 
receipts. Foy one trustee can not sell without the 
other, or make a claim to receive more of the con¬ 
sideration money. As a general rule, says Hill on 
Trustees, 305, 1 trustees can not act separately, but 
they most all join in any sale, lease or other dispo- 
‘ ■ . sition of the trust property, and also in receipts for 
money payable to them, in respect of their office.’ 
.And the oases, so far as I have been referred to 
them, aye uniform in maintaining this as a general 
rule. They are referred to in the passage quoted 

9929-4 
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from Hill, and in 2d Story's Eq., section 1280, in the 
notes," 

Whatever rights, if any, the railroad company may have 
had to a renewal under the executed lease of January 30, 
1888 (Ree.,pp. 25, 26), and the covenant for renewal therein 
contained were satisfied by the railroad company’s full en¬ 
joyment of the property from August 1, 1887 to July 31, 
1892. 

The unauthorized inclusion in the lease of October 17, 
1892 (Rec., pp. 10, 52, 53) of the covenant for renewal, 
whatever might have been its effect had the lease been exe¬ 
cuted, was a mere nullity because signed by only one of the 
truste.s, entirely apart from any question of power under 
the will. 


V. 

The Gross Inequity and Lack of Mutuality in the Alleged 
Agreement is a Bar to its Enforcement hy a De¬ 
cree for Specific Performance* 

The property in controversy contains 41,975 square feet 
(Rec., p. 50) and the purchase price fixed in the several 
leases and at which the complainant seeks to acquire the 
property is $12,592 or thirty cents per foot. The com¬ 
plainant’s own evidence, the only testimony in the cause, 
shows the value of the property to be from sixty : five to 
seventy-five cents per square foot (Rec., p. 46), or from 
$27,287.75 to $31,481.25 for the whole. 

It is thus demonstrated that the complainant asks .a' 
court of equity to compel the trustees to convey to it the 
estate of their cestui que trust at from $14,691.75 to $18,889,25 
less than its value, an act, it is submitted, which a, court of 
equity should rather enjoin than enforce* 

The same gross inequity applies to the rental fixed in 
the lease. 

By the testimony of complainant’s witness, the fair rental 
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value is 5 per centum on the value of the property (Rec., 
p. 49), which would be, according to complainant’s own 
proof, from $1,364.18 to $1,574.06 per annum, or from 
$608.63 to $818.51 per annum more than the rental in the 
lease. - 

In addition to this gross inequity in the alleged contract 
there is an utter lack of mutuality. At no time from 1872 
to the filing of this bill could the complainant have been 
compelled either to renew the lease or purchase the property 
at the sum stipulated or at any sum, 

The provisions for sale and renewal are wholly at the op¬ 
tion of the railroad company, and this optional character is 
shown and distinctly availed of by the declination of the 
company to purchase contained in the letter of its agent of 
February [error for January] 28, 1899, in which he says 
(Rec., p. 57): 

, “Our counsel advises me that we have the right to 
tender the money and demand a deed, but as I do not 
have an appropriation for this particular purchase we 
prefer to arrange a lease” 

i 

' And again, in the letter of February 18, 1889, he says 
(Rec. p. 13): 

“The present status of the company makes it a 
little troublesome to purchase property at this time, and 
therefore we would prefer a proposition to lease.” 

To the first letter above quoted from, after suggesting the 
lease instead of purchase, is added this statement (Rec., p. 
57): 

“ This will tide us over until after the reorganization , 
when we will be in better shape to arrange for the pur¬ 
chase of the lot, if it is found to be necessary for our 
purposes” 

Thtis the company, though asserting the right of purchase, 

, declined to do so at that time on the score of its own con- 

l * — w , .... ... * . • 



28 


venience, and even declined to purchase at any future time, 
unless “it is found to be necessary for our purposes.” 

It is submitted that the trustees had no right to place the 
trust estate at the capricious disposition of the railroad com¬ 
pany; that they have not done so in fact; but if they have, 
such an inequitable contract is not one which a court of 
equity will specifically enforce. 

In Gieger vs. Green, 4 Gill, 472, the court says (p. 477): 

“ But the contract grants to the appellee the mere 
privilege of digging ore, and is not compulsory in its 
character; a privilege, to be exercised, or not, at his 
pleasure, imposing no corresponding obligations; and 
if the appellee considered the agreement into which 
he had entered injurious, and refused to work the 
mine, it is apparent from every part of this paper, 
that the proprietor possessed no power to enforce in 
a court of equity an observance of the contract. e 

“The practical operation of an agreement of this 
description, is, that while the appellee may use the 
mine, if he finds it productive, he ncry refuse to do 
so,upon discovering that his purchase is disadvantage¬ 
ous, and the owner of the property would be deprived 
for years of the revenue, which, under other circum¬ 
stances, might be derived from it. 

“A contract so unequal in its stipulations and 
bearing, which binds one party, while it leaves the 
other unfettered, as it ; espects the observance of its 
terms, in which there are to be seen no mutual or 
reciprocal engagements, and which must be regarded, 
therefore, as unreasonable and inequitable, can never 
be enforced by a court of equity.” 

In Marble Company vs. Ripley, 10 Wall. 339, Mr. Justice 
Strong, delivering the opinion of the court, says (p. 359): 

“Another reason why specific performance should 
not be decreed in this case is found in the want of • 
mutuality. Such performance by Ripley could not 
be decreed or enforced at, the suit of the marble 
company, for the contract expressly stipulates that 
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he may relinquish the business and abandon the 
contract at anytime on giving one year’s notice. 
And it is a general principle that when, from per¬ 
sonal incapacity, the nature of the contract," or any 
other cause, a contract is incapable of being enforced 
against one party, that party is equally incapable of 
enforcing it specifically against the other, though its 
execution in the latter way might in itself be free 
from the difficulty attending its execution in the 
former.” 


In Brashierrs. Gratz, 6 Wheat. 528, Mr. Chief Justice Mar¬ 
shall, delivering the opinion of the court, said (p. 539): 

“ Another circumstance which ought to have great 
weight, is the change in the value of the land. It 
was purchased at 22 dollars 50 cents per acre. Mr. 
Brashier failed to comply, and was unable to comply 
with his engagements. More than five years after 
the last payment had become due, the land suddenly 
rises to the price of 80 dollars per acre. Then he 
tenders the purchase money, and demands a specific 
performance. Had the land fallen in value, he 
could not have paid the purchase money. This 
total want of reciprocity gives increased influence 
to the objections to a specific performance, which are 
furnished by this great alteration in the value of.the 
article. ” 


And again he says (p. 541): 

" This then, is a demand for a specific perform- 
formance, after a considerable lapse of time, made by 
a person who has failed totally to perform his part of 
the contract; and it is made after a great change, 
.. both in the title, and in the value, of that which was 
the subject of the contract; and by a person who 
could not have been compelled to execute his part of 
it, : had circumstances taken an unfavorable direction. 

t4 Tn such a case, we are of opinion, that a court 
of equity ought to leave the parties to their remedy 
.• at law.” • <•' ; • •' -V - ■ 
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In Duvall vs. Myers, 2 Md. Ch. D. 401, the Chancellor 
says (p. 404): 

, “It is a conceded principle, that this branch of the 
jurisdiction of the court, is not a matter of right in 
the parties, and to be demanded ex debito justitiae. 
The application, when this arm of the court is in¬ 
voked, is addressed to its sound and reasonable dis¬ 
cretion, and is granted or rejected according to the 
circumstances of the case. And as was said by the 
Court of Appeals in Geiger et al. v. Green , decided at 
December term, 1846, ‘the court must be satisfied 
that the contract sought to be enforced is fair and 
just, and reasonable, and equal in all its parts.’ The 
court in. the same case, quote with approbation, the 
doctrine of Lord Redesdale in 1 Sch. & Lef., 38, ex¬ 
pressed in these terms, ‘I have no conception that a 
court of equity ought to decree a specific perform¬ 
ance in a case, except where both 'parties had , by the 
agreement, a right to compel a specific performance, 
according to the advantage which they might be 
supposed to have derived from it, because otherwise 
it would follow that the court would decree a specific 
performance where the party called upon to perform, 
might be in this situation, that if the agreement 
was disadvantageous to him he would be liable to the 
performance, and yet, if advantageous to him, he could 
not compel a performance.’ And after citing other 
authorities to the same effect, the Court of Appeals 
say, as the result of the cases, that, ‘it is now estab¬ 
lished, that unless there is to be found in the contract 
this essential ingredient of mutuality, a court of 
equity will not compel its specific execution,’ and in 
that very case, the court said a decree for a specific 
execution would be refused upon the application of 
the party not bound by the stipulations of the con¬ 
tract, against the opposite party, although the party 
making application had been in the enjoyment of, and 
been actually working the ore mine which was the sub¬ 
ject of it. In other words, as I understand the decision, 
the right to a specific execution of a contract, so far as 
this question of mutuality is concerned, depends 
upon whether the agreement itself is obligatory upon 
, both parties, so that upon the application of either, 
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against the other, the court would coerce a specific 
performance. If this be the true exposition of the 
case referred to, and the doctrine is, that this court 
will not compel one party to perform a contract 
unless by the contract itself the power of the court 
♦would be used against the opposite party, if called 
upon, then it follows that a party not bound by the 
agreement itself has no right to call upon the judicial 
authority to enforce performance against the other 
contracting party, by expressing his willingness in 
his bill to perform his part of the agreement. His 
right to the aid of this court does not depend upon 
his subsequent offer to perform the contract upon his 
part, when events may have rendered it .advanta¬ 
geous to do so, but upon its originally obligatory 
character, as was said by Lord Redesdale , ‘this would 
not be equity, that a party not bound by the agree¬ 
ment itself should be permitted at his option, and 
when he finds it to his advantage to do so, to compel 
. the other party to perform, when, if the advantage 
was the other way, he could not himself be coerced 
to performance on his part.’ ” 

In Parkhurst vs. Van Cortlandt, 1 Johns. Ch. 274, Chan¬ 
cellor Kent says (p. 282): 

“It is not necessary, here, to insist on another 
material defect in the agreement, and that is the 
want of mutuality; for if the defendant were bound 
to sell or lease, at the election of the plaintiffs, the 
plaintiffs were not bound to elect or to take either. 
It would be difficult to deduce any such obligation 
from the memorandum; and it seems to be very 
generally, and very properly, laid down in the books, 
that a court of equity will never, decree performance 
where the remedy is not mutual, or one party only 
is bound by the agreement.” • * 

It is submitted that the decree dismissing the bill was 
clearly right and should be affirmed. 

CALDERON CARLISLE, 

WM> G. JOHNSON, . 

- Counsel for Appellees. 


